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P-R-O0-C-E-E-D-I-N-G-S
(10:01 a.m.)
CHAIRPERSON GRIFFIS: Good morning, ladies
and gentlemen. Let me call to order the public hearing
of 27 January 2004. This is, of course, the Board of

Zoning Adjustment of the District of Columbia.

My name is Geoff Griffis. I am
Chairperson. Joining me today i1s Vice Chair, Ms.
Miller; also our esteemed member Mr. Etherly.

Representing National Capital Planning Commission is
Mr. Zaidain, and representing the Zoning Commission
with us this morning is Mr. Parsons.

Copies of today's agenda are available to
you. They are located on the wall where you entered
into the hearing room. Please pick one up; you can
see where we are on our busy agenda for this morning.

We do apologize for coming out a little
bit late. We had an awful lot to do in executive
session, and, of course, the weather has delayed some
things getting finished or starting timely. But that

being said, please be advised of several important

things.

Of course, all public hearings before the
Board of Zoning Adjustment are recorded. They're
recorded currently in two fashions. The first and
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most important is our Court Reporter, who is sitting
to my right. Several things attendant to that I will
go through.

The second, we are now being broadcast
live on the Office of Zoning's website. So 1f you
want to fix your hair before you come up, that would
be appropriate.

But most importantly, in all very
seriousness, we do ask that when coming forward, first
of all, before speaking to the Board you will need to
fill out two witness cards. Witness cards are
available at the table where you entered into the
hearing room, and also in front of us at the witness
table. Those two cards go to the recorder, who sits
to my right. Prior to coming forward, if you would
give that to the recorder.

When coming forward to address the Board,
you will need to make yourself comfortable, and make
sure the microphone is on. We will give assistance in
turning it on and off. We do ask, after you finish
speaking, that you turn the microphone off, so that we
don't have any sort of background feedback.

When first addressing the Board, I ask
that everyone please give us their name and their

address. This is, of course, for the record, and so

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

6

all of the very important things that you will be
saying to the Board will be credited to you in our
transcript.

The order of procedure this morning for
special exceptions and variances is: first, we will
hear from the applicant and witnesses of the
applicant; second, we will hear any government reports
attendant to the application -- that is, such as
Office of Planning or Department of Transportation;
third, we will hear from the ANC, the Advisory
Neighborhood Commission; third -- rather, fourth,
would be parties or persons in support; fifth would be
parties or persons in opposition; and, finally, we
will have closing remarks by the applicant.

Pursuant to Section 3117.4 and 3117.5 in
our regulations, we have outlined time for each
application and appeal. I am going to dispense with
that and move quickly on to our schedule this morning,
because I think we will be able to keep the flow
going.

Of course, the important thing is if vyou
are coming forward to give testimony or -- to give
testimony as a person in any application, you will be
limited to three minutes, and I will help you fit

within that time.
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The record will be <closed at the
conclusion of each public hearing, except for any
material that this Board specifically requests. And
we will be very specific on what material is to be
submitted and when it 1is to be submitted in to the
Office of Zoning. After that material is received, of
course, no other information would be received into
the record, and the record would then be finally
closed.

The Sunshine Act requires that this Board
conduct its public hearings in cases in the open and
before all of vyou, and that's exactly what we are
doing. According to the Sunshine Act and our own
rules of procedures, however, the Board can enter into
executive session. Executive sessions are for
reviewing a record or, in fact, deliberating on a
case.

An important aspect of our deliberation,
of course, 1is our whole deliberation must be based
exclusively on the record that is created in front of
us. So going back to what I first said this morning,
an important piece is making sure that vyou say
everything that you need to into a microphone, so it
is part of the record.

And, secondly, we ask that people present
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today not engage Board members in any conversation
outside of our public hearing, so that we do not give
the appearance of deliberating or receiving
information that is outside the record.

I believe at this point -- oh, let me say
a very good morning to Ms. Bailey from the Office of
zZoning, and also Mr. Moy, who is with us.
Representing the Corporation Counsel is Ms. Glazer,
who 1s sitting on my far left. You will see their
very important roles as we proceed through this public
hearing this morning.

It is now, however, an appropriate time to
consider any preliminary matters. Preliminary matters
are matters which relate to whether a case will or
should be heard today, such as requests for
postponement, continuance, or withdrawal, or whether
proper and adequate notice has been provided.

If you are not prepared to go forward this
morning, or if you believe the Board should not hear a
case this morning, you can approach the table at this
time, and the Board will hear, limitedly, what those
preliminary matters are.

First, however, I would 1like to see 1if
staff has any preliminary matters for the Board.

MS. BAILEY: Mr. Chairman, the reason I
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hesitate is  because there is some discussion
concerning one of the applications this morning, and
that's 17108. And perhaps that's better dealt with by
the Board.

CHAIRPERSON GRIFFIS: I would agree.
Okay. You're not aware of anything else?

MS. BAILEY: Not at this time, sir.

CHAIRPERSON GRIFFIS: Okay. Let's pick
up, then. Let me have introductions.

MR. AGUGLIA: Richard Aguglia with the law
firm of Hunton & Williams, 1900 K Street, N.W.,
Washington, D.C., representing the applicant.

CHATIRPERSON GRIFFIS: On?

MR. AGUGLIA: On Case Number 17108,
application of Folger Park North, LLC.

CHAIRPERSON GRIFFIS: Okay.

MS. RUSTAD: Jeannine Rustad of Robins,
Kaplan, Miller & Ciresi, 1801 K Street, N.W.,
Suite 1200, Washington, D.C., here on behalf of two of
the adjoining neighbors who have jointly applied for
party status. They are Mary Ann Snow and James Marsh
as one household, and Larry and Louise Smith as the
other household. And that's also on Application
17108.

CHAIRPERSON GRIFFIS: Right.
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MR. AGUGLIA: Yes, sir. I was officially
retained by the client vyesterday. I did have some
preliminary talks with them, but it was only a few
days ago. And I was unable to --

CHAIRPERSON GRIFFIS: You have preliminary
thoughts about just being retained, is that what you
said?

MR. AGUGLIA: I was Jjust retained
officially yesterday.

CHATIRPERSON GRIFFIS: Okay.

MR. AGUGLIA: And I was unable to review
the file vyesterday because the office closed early
because of inclement weather.

There is an appeal --

CHAIRPERSON GRIFFIS: Okay. Let's cut to
the case.

MR. AGUGLIA: Yes.

CHAIRPERSON GRIFFIS: What's your
preliminary matter?

MR. AGUGLIA: We'd ask for a continuance
until --

CHATIRPERSON GRIFFIS: Okay.

MR. AGUGLIA: -- the 24th.

CHAIRPERSON GRIFFIS: And what's vyour

preliminary matter?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11

MS. RUSTAD: Same thing.

CHAIRPERSON GRIFFIS: You're asking for a
continuance also?

MS. RUSTAD: Well, no, no, no. We have no
objection, but to have it heard on the same as the
appeal. The other matter to --

CHAIRPERSON GRIFFIS: Okay. That's all
right. And so the first preliminary matter we're
going to need to take up is party status. And then --

MS. RUSTAD: What we were willing to do is
within the next two weeks counsel will work out the
party status intervention to submit to the Board, have
more agreement to submit to the Board on the 24th, to
shorten your time then and now.

MR. AGUGLIA: That's correct.

CHAIRPERSON GRIFFIS: Fascinating. Okay.

This is what I'm going to do. I'm going to bring
this up within the case. So we're going to get back
to our schedule. We're going to get through our

preliminary applications.

We're going to call this case, and I'm
going to bring it up, because we're going to have to
-- I'm not going to get into a lot of the detail now,
because I think we need to establish, if I'm correct,

at least party status, so we know that you can respond
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to any motions that are coming. And then we'll have
the motion for postponement, and then we'll figure out
where we go at that point.

Very well.

MS. RUSTAD: Okay.

MR. AGUGLIA: Thank you.

CHAIRPERSON GRIFFIS: Thank you.

Okay. Ms. Bailey, anything else that
you're aware of?

MS. BAILEY: Not at this point, Mr.
Chairman.

CHAIRPERSON GRIFFIS: Okay. Then, I would
ask everyone here present that will give testimony
today in any of the application, if you are even
contemplating coming up and addressing the Board, I
would have you now stand and give your attention to
Ms. Bailey, who is going to administer an oath.

MS. BATILEY: Do you solemnly swear oOr
affirm that the testimony you will be giving today
will be the truth, the whole truth, and nothing but
the truth?

ALL: I do.

MS. BAILEY: Thank you.

First case, Mr. Chairman?

CHAIRPERSON GRIFFIS: Yes, please.
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MS. BAILEY: Application Number 17107 of
Melva and Idriys Abdullah, pursuant to 11 DCMR 3103.2,
for a wvariance from the lot area requirements under
Section 401, a variance from the rear yard
requirements under Section 404, a variance from the
side vyard vrequirements under Section 405, and a
variance from the off-street parking requirements
under Subsection 2101.1, to allow the construction of
a new single-family detached dwelling in the R-1-B
district at premises 6025 North Dakota Avenue, N.W.,
also known as Square 3377, Lot 11.

Mr. Chairman, there is a request for party
status in this case.

CHAIRPERSON GRIFFIS: Yes, indeed. Is Mr.
or Mrs. Poindexter here? Yes?

MS. POINDEXTER-STEED: Yes.

CHATRPERSON GRIFFIS: Okay. Very well.
Board members, let's take up the application for party
status at this time. The party status comes from the
Poindexter household, which is located at 6021 North
Dakota Avenue. It appears from the submissions that
that is the adjacent property.

Any questions? Concerns?

If you note that the application for party

status has the attached letter that addresses all of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

14

the issues. There are numerous issues that arise. I
think we can get through some of those as we start the
case.

Let me hear from the applicant. Is there
any objection? Or do you have any comments on the
application for party status? Let me do -- let me do
one thing first.

If I could have you turn your microphones
on, then you can give me your name and your address
for the record, and then I can address you.

MR. ABDULLAH: Idriys Abdullah, 6025 North
Dakota Avenue, N.W., Washington, D.C.

MS. ABDULLAH: I'm Melva Abdullah,
6025 North Dakota Avenue, N.W., Washington, D.C.

CHAIRPERSON GRIFFIS: Great. Thank vyou.
I'm going to digress a little bit because I forgot to
say in my opening statement that I would ask everyone
to turn off their cell phones and beepers, so that we
don't disrupt you folks in presenting in front of us.

So if people would do that.

Are you -- have you read the application
for party status?

MS. ABDULLAH: No, we haven't.

MR. ABDULLAH: No, we haven't.

CHAIRPERSON GRIFFIS: Do vyou have any
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objection to granting party status to the adjacent
neighbor?

MR. ABDULLAH: No, we don't.

MS. ABDULLAH: No.

CHATRPERSON GRIFFIS: Okay. I'm going to
ask some questions; hopefully I can get just a yes or
no, and I'll put it in the record -- Dby the
Poindexters, or I'm going to have you come up very
quickly.

But first of all, let me just say the --
to rise to the level of party status is different than
just coming and objecting as a person and giving
testimony to an application. Party status, if
granted, involves you as a participant in the case.
That means vyou have the ability to cross examine
witnesses.

You will also have the responsibility to
do submissions that the Board deems are required for
the application, which will include findings and fact
and conclusions of law. It will mean that you will
need to present a case in opposition to this.

So I give you a moment, and if you have
guestions please come forward and ask me. I'll give
you a moment to weigh that, whether you want to just

raise your points as persons in opposition, or whether
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clear what I'm saying?

MS. ABDULLAH: Not to me.

CHAIRPERSON GRIFFIS: No, I know. I'm
addressing you.

MS. ABDULLAH: Oh.

16

that

not

CHAIRPERSON GRIFFIS: I'm addressing them.

MS. ABDULLAH: Okay.

CHATRPERSON GRIFFIS: Actually, let me
have you come forward. I'm sorry. This isn't going
to work very well.

MS. POINDEXTER: Good morning.

CHATIRPERSON GRIFFIS: Good morning.
There's a button right on the base, and the light will
turn on. There.

MS. POINDEXTER: Okay. I am Linda
Poindexter.

CHAIRPERSON GRIFFIS: Good morning.

MS. POINDEXTER: I 1live at -- good
morning. I live at 6021 North Dakota Avenue, N.W.,
Washington, D.C. 20011.

MR. POINDEXTER: My name is Thomas
Poindexter, 6021 North Dakota Avenue, N.W., D.C.

CHAIRPERSON GRIFFIS: Okay. And was it
clear what I said? You're prepared to be full
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participants as parties in this, and present a case,
and conduct cross examination if it's warranted?

MS. POINDEXTER: If it's warranted, vyes,

because --
CHAIRPERSON GRIFFIS: Okay.
MS. POINDEXTER: -- we are so close.
CHAIRPERSON GRIFFIS: Okay.
MS. POINDEXTER: To this property.
CHAIRPERSON GRIFFIS: Okay.
MS. POINDEXTER: Yes.
CHAIRPERSON GRIFFIS: Questions from the
Board?

COMMISSIONER PARSONS: No objection.

CHAIRPERSON GRIFFIS: Very well. Not
hearing any objection, 1is there any objections from
the Board members? Not hearing any objections, I can
take it a consensus of the Board, then, and grant
party status to the Poindexter household. And let's
proceed, then.

This is what we will do. As I stated,
we're going to have you now go all the way back. I'm
sorry to bring you up.

MS. POINDEXTER: That's okay.

CHATIRPERSON GRIFFIS: And we'll have the

presentation of the case by the applicant. After
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they're done, of course, you will be able to cross
examine them. Then we're going to have the government
reports, and you're able to cross examine all of the
government reports. And will give instruction as we
go on.

That being said, let us start.

MR. ABDULLAH: Don't vyou have some
questions? Or --

CHATRPERSON GRIFFIS: No. This would be
the time for you to present your case, to go --

MR. ABDULLAH: Well, basically, the lot is
a triangular-shaped lot, and all of this is in your --
is in the documentation that was sent to the wvarious
parties involved.

Because of its unique shape and size, it
requires, you know, certain variances. I mean, from
an appraisal standpoint, these are known as incurable
defects. I mean, I can't change the fact that I have
a triangular-shaped lot as opposed to a rectangular-
shaped 1lot. I can't change the fact that we have a
certain zoning, but basically the square footage of
the lot is 4,000 -- roughly 4,000 square feet as
opposed to 5,000 square feet.

So basically, the variances requested have

more to do with the incurable defects of the lot, the
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fact that it i1s triangular-shaped, and that it's

basically smaller than the average 1lot in the

community.

Now, we basically designed the new
property to basically fit -- to fit the different
requirements related to that particular site. The

footprint of the new house is not radically different
from the footprint of the existing property. The
closeness to -- you know, to neighbors, and what have
you, we're not talking about something that is totally
out of context from what's there right now.

I believe the existing footprint of the
property is like 30 by 30 and 12 by 19 for -- for a
garage space. What we're going to is 11 by 15 side
addition, and a base house of 36 by 30. So basically
we just -- I mean, it's nothing that we are building
that's out of character with the neighborhood. It's
not out of -- out of the scope of reality in terms of
that particular lot.

We're Jjust replacing a 70-some-odd vyear
old property with a new property that looks similar to
other houses in the neighborhood and fits the lot.

CHAIRPERSON GRIFFIS: Okay. Let me see if
I understand what vyou're saying. First of all,

there's an existing structure. You want to remove it
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to build an updated structure.

MR. ABDULLAH: Right.

CHAIRPERSON GRIFFIS: Something that's
usable for vyou. And vyou're indicating that the
triangular shape 1is part of its wuniqueness that's
creating its -- it's essentially an exceptional
situation.

MR. ABDULLAH: Yes, sir.

CHATIRPERSON GRIFFIS: And there's a

building restriction 1line on the property, is that

correct?

MR. ABDULLAH: That's correct.

MS. ABDULLAH: Yes.

CHAIRPERSON GRIFFIS: Off of North Dakota,
15 feet?

MS. ABDULLAH: Yes.

CHAIRPERSON GRIFFIS: So what vyou're
saying is that based on the fact of this unique shape
and how it's cut, and with the building restriction
line, all of those wunigque aspects actually have a
practical difficulty that's created?

MR. ABDULLAH: Exactly.

CHAIRPERSON GRIFFIS: And that has given a
rise to the variance from the rear vyard, the side

yard, and the off-street parking requirement?
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MR. ABDULLAH: Exactly.

CHAIRPERSON GRIFFIS: I see. And also,
the lot area. It seems to me also in vyour
submissions, and I think I can glean from what you've
just said, that if vyou 1looked at wutilizing the
footprint on this triangular shape with the building
restriction line it would be too small to build an
adequate house that would comply with all of the
zoning regulations?

MS. ABDULLAH: I think we would go all the
way. Yes, we would go --

MR. ABDULLAH: I'm not quite understanding
the question.

CHAIRPERSON GRIFFIS: If I take what
you're saying is that you have this triangular 1lot,
and all of the setbacks that are required with the
zoning, and then the building restriction 1line, it
creates a buildable footprint that is very small.
Isn't that --

MR. ABDULLAH: Oh, definitely.

CHATRPERSON GRIFFIS: Isn't that vyour
testimony?

MR. ABDULLAH: Basically.

CHAIRPERSON GRIFFIS: Basically? Okay.

Well, tell me what it is then substantially.
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MR. ABDULLAH: I'm still not understanding
what you're getting at with the question.

CHAIRPERSON GRIFFIS: Okay.

MR. ABDULLAH: Maybe the question needs to
be asked a different way?

CHATIRPERSON GRIFFIS: Perhaps.

COMMISSIONER PARSONS: Mr. Chairman, I
think you've summarized what he said very well.

CHAIRPERSON GRIFFIS: Okay.

COMMISSIONER PARSONS: If there's a
semantic problem over "basically" or
"substantially" --

CHAIRPERSON GRIFFIS: that's fine.

COMMISSIONER PARSONS: -- I don't get
there.

CHAIRPERSON GRIFFIS: Indeed. And then in
terms of substantial detriment, which is, of course,
the other test of the wvariance, you've said that
you're building something that is within character.
It is residential, it's your place --

MR. ABDULLAH: Exactly.

CHAIRPERSON GRIFFIS: -- residential,
which is matter of right wuse. And 1is it vyour
understanding that it is comparable -- in the houses

there, a comparable open space to others in the area?
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MR. ABDULLAH: Definitely, yes, because --
because the basic footprint of what we're building is

not substantially different from what's there right

now.
CHAIRPERSON GRIFFIS: Right.
MR. ABDULLAH: So basically --
CHAIRPERSON GRIFFIS: Okay.
MR. ABDULLAH: -- what you're having is
something that's in -- it -- it's in harmony with the

rest of the community.

CHAIRPERSON GRIFFIS: Okay. And the issue
with the parking space 1is the fact that it's not
entirely on the property line, or entirely within the
building restriction line. No, I guess it would be
the property line.

MS. ABDULLAH: Yes, 1t would be the
property line.

MR. ABDULLAH: Now, I had questions about
that myself, because with the new orientation of the
property there should be enough space -- well, there
will be enough space for two cars --

CHAIRPERSON GRIFFIS: I see --

MR. ABDULLAH: -- off street. However,
one of those two cars will not be "on the property,

because -- again, because of the shape of the lot,
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it's -- it cuts in a V-shaped angle, so that when you
do park your car there, I guess a portion of the car
will not technically be on the property itself. You
see --

CHAIRPERSON GRIFFIS: And that's the
existing curb cut there?

MR. ABDULLAH: That's the existing curb
cut.

CHAIRPERSON GRIFFIS: Okay.

MEMBER ZAIDAIN: And there's an existing

driveway there as well?

MR. ABDULLAH: There's an existing
driveway.

MS. ABDULLAH: Right.

CHAIRPERSON GRIFFIS: Okay.

MS. ABDULLAH: I'm trying to see if I
have --

CHATIRPERSON GRIFFIS: Okay.

MR. ABDULLAH: We have some pictures that
were submitted. I guess you haven't had a chance to

look at them.

CHAIRPERSON GRIFFIS: Oh, we've had a
chance.

MR. ABDULLAH: Okay.

MS. ABDULLAH: Okay.
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CHATRPERSON GRIFFIS: We've seen it all.
Very well. Then, I think that's fairly
straightforward. Obviously, we have a party in
opposition that is concerned about the construction.
Do you want to take a moment to address any of those
issues? And let me be specific.

I would anticipate, of course, that
there's -- there will be concern over the height and
the mass of this towering over other properties.

MS. ABDULLAH: I don't think we can go
over the required height.

MR. ABDULLAH: The --

CHAIRPERSON GRIFFIS: So your height, as
proposed for this new construction, is within the
height restriction.

MS. ABDULLAH: Right.

MR. ABDULLAH: Exactly.

MS. ABDULLAH: Exactly.

CHAIRPERSON GRIFFIS: Okay.

MR. ABDULLAH: Everything related to this
project is based -- it was designed. We're not going,
you know, beyond the law so to speak. We're not
asking for a house that's going to be taller than the,
you know, building restrictions, and all of that.

In other words, I mean, we're playing
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within the rules as much as humanly possible.

CHAIRPERSON GRIFFIS: Good.

MR. ABDULLAH: To the degree to which
we're -- we're beyond even having to go through this
process, 1it's basically because we just happen to be
sitting on a 4,000 square foot triangular lot as
opposed to a 5,000 square foot rectangular lot.

MS. ABDULLAH: Right.

MR. ABDULLAH: And we're replacing a
property -- it basically looks a certain way -- with
another property that looks similar. And it's taking

up approximately the same amount of space on the lot.
You're going to have about as much green space around
the lot after construction as you have right now.

CHAIRPERSON GRIFFIS: Understood.

Ms. Miller, question?

VICE CHAIRPERSON MILLER: I was Jjust
wondering if there's some practical difficulty you can
identify with respect to renovating the house instead
of raising it and building a new one.

MR. ABDULLAH: What's the practical
difficulty? You're talking about extended time, in my
opinion, to renovate the property as opposed to just
demolishing it and building a new one straight up.

You're talking --
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MS. ABDULLAH: For me, when we looked at
doing the property all together, we did 1look at
renovation. And there were restrictions as for me --
like closet space, electric heating, things that we
wanted in a new house. So when we started looking at
it, financially it was no different than to renovate
it as to building a new house. So we looked at the
possibility.

If we raise the property and put a new

house on there, I mean, what was the difference in the

cost? And we didn't see that maybe -- then what --
about $50,000 1in cost? But, I mean, we love our
neighborhood, we like our street, we like the

community and everything. So we wanted a new house.

MR. ABDULLAH: And when you add in the
time factor on a total gut job, to produce basically a
property that's similar to the one you're building
new, the timeframe eats up any kind of savings that
you would have had from doing a renovation as opposed
to new construction, because you have to pay for the
cost of the money in the meantime.

CHATRPERSON GRIFFIS: Indeed. Any other
Board guestions?

MEMBER ZAIDAIN: I have a clarification

question, and this is either for the applicant or any
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of the Board members that can help me out. Obviously,
this is a corner lot so to speak. It's triangular,
but it's a corner 1lot, and so 1it's hard to tell
what --

MS. ABDULLAH: Who's speaking?

MEMBER ZAIDAIN: Me.

CHAIRPERSON GRIFFIS: Mr. Zaidain.

MS. ABDULLAH: Oh, I'm sorry.

MEMBER ZAIDAIN: We need a light in the
front here.

The front vyard 1is measured along North
Dakota Avenue, I take it, 1is that correct?

MS. ABDULLAH: Yes.

MEMBER ZAIDAIN: Is that correct from -- I
just -- I'm confused from the DCRA computation sheet
that's saying you're providing four feet on the side
yard, and it says "mean," so it's averaging something.

But I read from the plans three feet, so it seems
that I made -- I'm not sure if I'm confused, but it
seems like I want to make sure we -- we're looking at
the same degree of relief.

How much side yard are you providing? And
I would assume that your side yard is coming from the
rear elevation.

CHATIRPERSON GRIFFIS: You're 1looking at
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the three feet that's dimensioned to the stair?

MEMBER ZAIDAIN: Yes. Is the stair
allowed to project?

CHAIRPERSON GRIFFIS: We can get
clarification on that, but my understanding is the
stair at -- servicing the main floor of the
residential would be allowed.

MEMBER ZAIDAIN: It would be allowed to
project into the side yard?

CHAIRPERSON GRIFFIS: Yes.

MEMBER ZAIDAIN: So they're measuring it
to the building?

CHATRPERSON GRIFFIS: And if dit's below
four feet, of course, it would substantially.

MEMBER ZAIDAIN: Okay. And then, so the
rear yard is coming off of where the garage is. And
there's no dimensions here, but I -- well, there is
the 12-foot dimension.

COMMISSIONER PARSONS: It appears on the
rear elevation that this stairway has a -- 1is five
feet above grade. Is that what's doing it? It's the
last sheet in the set of plans.

CHAIRPERSON GRIFFIS: Okay. Any other
issues, Mr. Zaidain?

MEMBER ZAIDAIN: No, I think I'm clear.
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It just -- it's just -- like I said, this is an odd-
shaped lot, which obviously goes -- goes to the test,
of course, and I Jjust want to make sure that I'm
understanding what the yard or the areas of relief in
terms of the yards are.

Obviously, with the existing curb cut and
driveway, that's going to dictate the orientation of
the building to some extent. Is the existing building
more oriented towards North Dakota Avenue or where --
where is the front door of the existing building?

MS. ABDULLAH: On North Dakota Avenue.

MEMBER ZAIDAIN: It's facing North Dakota

Avenue?

MS. ABDULLAH: It faces North Dakota.

MR. ABDULLAH: Right. Because -- because
the house has -- I mean, there's a porch. There's a

front porch on the existing property, and when vyou
walk up on the front porch you turn to your left to
enter the house. Well, the front door is facing North
Dakota Avenue; hence, the address on the existing
property of 6025 North Dakota Avenue.

MEMBER ZAIDAIN: Okay.

MR. ABDULLAH: Do you have a picture that
shows the front of the house?

MS. ABDULLAH: Not the front.
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MEMBER ZAIDAIN: That's all, Mr. Chair. I
just wanted some clarification on that.

CHAIRPERSON GRIFFIS: Okay. 2503.4,
stairs leading to the ground from a door located on
the story in which the principal entrance of the
building is located may occupy any yard required under
the provision of this title.

MEMBER ZAIDAIN: Thank you.

CHATIRPERSON GRIFFIS: There it is. There
it tis. Any other questions from the Board?

Very well. Do the Poindexters have any
cross examination of the case and testimony that
you've just heard?

MR. ABDULLAH: Should we move away, oOr
should we stay here?

CHAIRPERSON GRIFFIS: No, you've got to
answer them.

MR. ABDULLAH: Okay.

CHAIRPERSON GRIFFIS: Okay. Let me also

just give you quick instruction here. This is cross
examination time. This 1is not the time for you to
present your case oOr your issues. Cross examination

is for you to ask questions of the applicant and their
testimony.

Those questions should -- let me -- let me
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-- well, those questions are for the purpose of poking
holes in their argument and diminishing the strength
of their case.

MS. POINDEXTER: Okay.

CHAIRPERSON GRIFFIS: Is that clear?

MS. POINDEXTER: Yes, it was clear.

CHAIRPERSON GRIFFIS: Excellent. So we're
going to have very dquick questions, very quick
answers, and then we'll move on.

MS. POINDEXTER: Okay.

MR. POINDEXTER: Okay. I heard that the
front door was on North Dakota Avenue?

CHAIRPERSON GRIFFIS: 1Is the front door on
North Dakota Avenue?

MS. ABDULLAH: Yes, it is.

MR. ABDULLAH: I said -- I said the front
door faces --

MS. ABDULLAH: North Dakota.

MR. ABDULLAH: -- North Dakota Avenue.

MR. POINDEXTER: But the rear door faces
me.

MR. ABDULLAH: Yes.

MR. POINDEXTER: So the front of the house
really is on --

MS. POINDEXTER: Quackenbos.
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MR. POINDEXTER: Quackenbos Street.

CHATIRPERSON GRIFFIS: Is the front of the
house really on Quackenbos Street?

MR. POINDEXTER: Yes, it's really on
Quackenbos Street.

CHAIRPERSON GRIFFIS: No, no. Let me be
clear again. This is questions you're asking them,
and they're answering them. And the only time I'm
going to get involved is when I clear up the questions
or move people along.

MS. ABDULLAH: Yes. Our front door is on
North Dakota Avenue. When you come up on our steps,
it's like a quick left, because the front door faces
North Dakota. You're absolutely right. Our back door
faces yours, and so --

MR. POINDEXTER: Right. So your house has
a gable roof. So any house that has a gable roof has
a front and a back. It doesn't enter from the end.
It always enters from the front, regardless of which
way the door is showing.

CHAIRPERSON GRIFFIS: Is that correct?

MR. POINDEXTER: Yes.

CHAIRPERSON GRIFFIS: No, no, no.

MR. POINDEXTER: Oh.

CHATIRPERSON GRIFFIS: You asked the
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question. You can't answer it, too.

(Laughter.)

Otherwise, no one has any fun.

(Laughter.)

COMMISSIONER PARSONS: Mr. Chairman?

CHAIRPERSON GRIFFIS: You've got to --
yes?

COMMISSIONER PARSONS: I think I sense
we're talking about an existing house.

MR. POINDEXTER: Right.

COMMISSIONER PARSONS: And they're talking
about a proposed house. So --

MS. POINDEXTER: No, we're talking about
the existing house.

CHAIRPERSON GRIFFIS: And they're talking
about the new.

MR. ABDULLAH: No. I'm talking about the
existing house.

CHAIRPERSON GRIFFIS: Oh, boy. Why are we
talking about the existing? Let's get to the new.

MS. POINDEXTER: He wants the new -- he
wants to talk about the new, right?

CHAIRPERSON GRIFFIS: That's right.

MS. POINDEXTER: Okay.

CHAIRPERSON GRIFFIS: You should have
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questions about the new.

MS. POINDEXTER: Okay. Okay.

MR. POINDEXTER: Well, even in that case,
if you're talking about the new, then their back door
will be facing me three feet off the -- off the
property line.

CHAIRPERSON GRIFFIS: 1Is that a question?

MR. POINDEXTER: Yes.

CHAIRPERSON GRIFFIS: Is your back door --
rear door three feet off the property line?

MR. POINDEXTER: That's where the new
house will be.

CHAIRPERSON GRIFFIS: You've got to let
him answer your question.

MR. POINDEXTER: Oh, oh, oh.

MR. ABDULLAH: No.

CHATRPERSON GRIFFIS: Okay. Next
question?

MS. POINDEXTER: Okay. So the question I
have is -- your variance, how far will you wvary your

house off of this property line is your back door?
Your back door should be 25 feet --

MR. POINDEXTER: Twenty-five feet.

MS. POINDEXTER: -- off of the property

line.
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MS. ABDULLAH: We can't -- we have to be
within the requirements of the law.

MR. ABDULLAH: Hold on. Let me answer.
The gquestion was: did the rear of the property --
they're saying that it's supposed to be 25 feet from
the property line. The existing property is, what,
five, six, seven feet from the fence. The new house
will be no closer, nor farther, than the existing
house.

This property was built in 1930, prior to
other houses being built around it. The rules that
we're playing with now are not the rules that were
played in 1930.

CHAIRPERSON GRIFFIS: I hope we're playing
with rules. Okay.

MR. ABDULLAH: Do you --

CHAIRPERSON GRIFFIS: Do you wunderstand
what his answer is?

MR. ABDULLAH: -- this is new --

CHAIRPERSON GRIFFIS: I understand. His
answer 1is, yes, they're here for a rear yard variance.

Their rear vyard ~variance 1is about 12 feet.
Therefore, it's Jjust above 52 percent of what 1is
actually required of the rear yard requirement of 25

feet.
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MR. POINDEXTER: But the thing about it,
the rear yard is not 12 feet.

CHAIRPERSON GRIFFIS: Okay. Here's --

MR. ABDULLAH: No, it's not.

CHAIRPERSON GRIFFIS: I'm going to bring
some clarification to this.

MR. ABDULLAH: Oh, okay.

CHAIRPERSON GRIFFIS: First of all, on a
piece of property that is a corner, it may not always
be -- according to the =zoning regulations -- common
sense as to where the rear and the front of a building
are.

It is my understanding that the rear of
this building actually faces the Quackenbos Street,
and the front faces North Dakota. Is that correct?

MS. ABDULLAH: The new construction?

CHAIRPERSON GRIFFIS: The new.

MR. POINDEXTER: No.

MS. POINDEXTER: No.

MS. ABDULLAH: No.

MS. POINDEXTER: No. The new construction
faces me.

CHAIRPERSON GRIFFIS: Listen. It is for
the applicant to answer.

MR. ABDULLAH: The new property -- the new
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construction -- the property to be constructed, the

front door will face the intersection of North Dakota

and Quackenbos. That's where the new front door will
face. It will face basically at that point the
intersection of North Dakota and Quackenbos. The rear

of the property will face just what it's facing now,
which is basically their side and rear yards.

Now, whether you can look at that as being
Quackenbos Street, or whether you look at it as North
Dakota, i1s a matter of perception. The reality is the
direction will be the same as it is now, with the
distance between the property and the fence the same
as it is now.

CHAIRPERSON GRIFFIS: And what's the
distance?

MR. ABDULLAH: I don't know exactly what
it is.

MS. POINDEXTER: Three feet.

MR. POINDEXTER: Three feet.

MS. POINDEXTER: Three feet. This is --
this is it right here.

MR. ABDULLAH: Whatever -- I don't know
what it is right now. I didn't measure it. And there
was a site map with a whole bunch of other stuff

prepared, but I did not measure what it is. And even
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if it was a problem with the closeness of the house to
the existing fence, it's been like that since 1930.

CHAIRPERSON GRIFFIS: I understand that.

MR. ABDULLAH: So what you want me to do,
tear the house down?

CHAIRPERSON GRIFFIS: Okay. This is what
I'm going to rely on at this point for clarification.

First of all, to the Poindexter ©parties in
opposition, do you have in possession the memo that
referred this case from the Zoning Administrator?

MS. POINDEXTER: Yes.

CHAIRPERSON GRIFFIS: You do?

MS. POINDEXTER: Yes.

CHAIRPERSON GRIFFIS: Okay. And according
to the Zoning Administrator, their tabulation, which
actually sent them here for all of these variances, is
the rear yard is required to be 25 feet. And in the
R-1-B what is being provided is about 12 feet; they
call it the mean. And the wvariance 1is for, in
percentage, 52 percent.

MS. POINDEXTER: So what does that mean?

CHAIRPERSON GRIFFIS: Pardon me?

MS. POINDEXTER: So what does that mean?

CHAIRPERSON GRIFFIS: So what it means to

me 1s the Zoning Administrator reviewed this, saw
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where the rear yard was, and the dimension, and what
was required for the relief. And according to the
site plan that's submitted, I think I am clear on what
the front and the rear are. And it may not be that
where it abuts the common property line.

I think we'll have clarification as we get
through. The Office of Planning will probably address
this also, so we can bring that up with Office of
Planning, and then we'll get to -- and we can put it
into your case presentation if it's still not clear.

So do you have any other gquestions outside
the rear vyard? I'll make a big note to take up the
rear yard issue.

MS. POINDEXTER: Yes. My other question

is: do you discuss the taking down of property and
how it's -- how it's taken down? We wrote a letter
concerning the taking down of the property -- of

asbestos and lead in the property being taken down so
close to me.

CHAIRPERSON GRIFFIS: vright.

MS. POINDEXTER: Due to the fact of my
condition. I need somebody to come in --

CHATIRPERSON GRIFFIS: I understand. Let
me be clear again. It sounds like you're starting to

present your case.
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MS. POINDEXTER: Okay.
CHAIRPERSON GRIFFIS: Do vyou have a

guestion of the applicant?

MS. POINDEXTER: I understand. I
understand. What I want to know is: how is this
property going to be taken down? Because when I

looked at vyour paperwork, your paperwork said you're
going to put it in dumpsters. And with the lead and
the asbestos and you burn -- the house burned coal a
good while back, we want to know how you're going to
take this property down next to me.

CHAIRPERSON GRIFFIS: Have vyou had the

existing property tested?

MR. ABDULLAH: We have not had the
property tested for -- for asbestos or lead-based
paint. With that being said, there was a moderate

rehab done on the property in 1992, prior to us moving
into the property. But at that time the requirements
on lead-based paint and -- how do -- to eliminate it,
we were -- to be honest, we were in the infancy stages
in terms of how to -- in terms of lead-based paint
abatement and properties.

CHAIRPERSON GRIFFIS: Okay. Did you hire
a general contractor, 1licensed in the District of

Columbia, to do this job?
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MR. ABDULLAH: We have not -- we have not
signed a contract with any -- we will sign --

CHAIRPERSON GRIFFIS: That's what vyou
will --

MR. ABDULLAH: -- the contract will be

with someone that's licensed, bonded, and insured --

CHAIRPERSON GRIFFIS: Good. Let me just
address this issue. First of all, we have no
jurisdiction over that.

MS. POINDEXTER: Okay.

CHAIRPERSON GRIFFIS: There is a huge --
there are probably too many agencies that have
jurisdiction over all of that.

MS. POINDEXTER: Okay. Okay.

CHAIRPERSON GRIFFIS: If a 1licensed
contractor takes that up, they will be required by
federal, local, and probably neighborhood law --

MS. POINDEXTER: Okay.

CHAIRPERSON GRIFFIS: -- to abate any of
the hazardous material that's in the existing
property. Certainly, the way it's dispensed with, how
it's packaged, how it's removed, and where it goes,
will all be taken care of.

MS. POINDEXTER: Okay.

CHATRPERSON GRIFFIS: So I think it's
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important that you brought up that aspect, so that you
bring it to the attention of the owner. They don't
want to get slapped with a lawsuit that will basically
give their house away if they don't deal with it
correctly.

So I think that it's a very serious issue,
even though I often make light of everything. It is a
very serious issue, especially the airborne asbestos.

So you will obviously put that into your

contract and conversations with your general
contractor as they're walking through. Any other
guestions?

MS. POINDEXTER: Yes. My next guestion

is: the magnitude of this house, the lighting in my
house and being able to see around this project --
everybody in my neighborhood and my community has
light that comes into their home. I will not have --
they will cut off the light, and I won't be able to
see around this structure. This structure will be 48
feet long, and I won't be able to see around it.

CHATRPERSON GRIFFIS: Okay. Is that
correct? I'm posing it as a dquestion to the
applicant. Their answer?

MS. POINDEXTER: I won't be able to see

around.
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CHAIRPERSON GRIFFIS: 1Is that correct?

MR. ABDULLAH: This property -- the
proposed property will be no more than about six feet
wider than what's there now. So if there's a -- if
it's a problem in terms of light, in terms of the
width of the property, I find it difficult to believe
that an additional six feet in width is all of a
sudden going to cause a mass, you know, reduction in
light reaching a property.

In terms of the height of the property,
we're within the 1legal guidelines in terms of the
height requirements. And, indeed, our house -- as it
sits now -- is a Cape Cod house -- style house. Most
of the other properties are colonial style houses,
which basically means the other properties around it
currently are taller than the existing property right
now. And what we are proposing, again, is within the
legal requirements.

Now, to what degree this house may be
taller than existing colonial structures I don't know.

But it -- but it can't be substantial. It cannot be
substantial, because basically we're operating within
the guidelines of the law.

CHAIRPERSON GRIFFIS: Okay. Thank you.

Other guestions?
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MR. POINDEXTER: Yes. How do you propose
to bring a modular in, for all of the equipment it
takes to install a modular? What is going to protect
other people but also equipment sitting around there?

You just don't bring a modular in and set it up.

CHAIRPERSON GRIFFIS: Okay. Your concern
is the actual construction process?

MR. POINDEXTER: Yes.

CHAIRPERSON GRIFFIS: Also, perhaps
unfortunately, but not necessarily part -- or within
our jurisdiction.

MR. POINDEXTER: Oh, okay.

CHAIRPERSON GRIFFIS: Unless it goes
directly to how -- if this was -- everything has to be
constructed when we talk about construction, and then
-- well, let me be direct again.

The jurisdiction for controlling that and
making sure that a property is not trespassed upon or
that there are safe conditions or proper permits for
closing of sidewalks or streets or anything like that
would be run out of a different authority.

But, again, you've heard I think a very
substantial concern of when and if construction starts
on this, the -- obviously, the adjacent properties

will need to be taken into consideration in terms of
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timing and how that's done.

MR. POINDEXTER: Because that's sand
there. A lot of that dirt there is sand and £fill
dirt. When you dig that close to another property,

the sand is going to give way.

CHAIRPERSON GRIFFIS: Understood. And, in
fact, just to reassure you -- and we're going to move
on here -- in the permit process that would obviously
be reviewed with -- by structural engineers in the
city, and it would have to be compliant in order to
not have that type of adverse or catastrophe happen.

Anything else?

MR. POINDEXTER: I still don't see -- like
I said, I still don't see -- I thought if you passed
-- if you had a law saying that something must be 25
feet versus -- I still don't see where you're coming
from on -- even though that's the size of this lot. I
still don't see it -- why would I want something up
beside me three feet -- three stories plus a basement,
that large, 60 -- I think it's 61 feet long or -- no,
48 feet long and 31 feet wide.

CHATIRPERSON GRIFFIS: Okay.

MR. POINDEXTER: That's a lot of space.

CHAIRPERSON GRIFFIS: Understood.

MR. POINDEXTER: That's close to 5,000
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square foot of living space. It's 4,700 and some.

CHAIRPERSON GRIFFIS: Let me do this.

MR. POINDEXTER: Okay.

CHAIRPERSON GRIFFIS: We're going to go on
to the government reports. I'm going to ask you to
have a seat, and then I'm going to call you forward
after the government reports and the ANC to present
your case. And those are -- those are important
aspects to it.

Clearly, the Board is well aware that you
are maintaining your position in opposition to this
variance. And so we'll hear from vyou 1in the
presentation of your case, so we can get through it.

Very well?

MS. POINDEXTER: Okay.

CHAIRPERSON GRIFFIS: Thank you very much.

MR. POINDEXTER: Okay.

CHAIRPERSON GRIFFIS: Now, also, I'm going
to run through pretty quickly. Let's go to the Office
of Planning's report. If you have questions -- I'm
going to ask that, if vyou have questions, cross
examination of the O0Office of Planning, that you
indicate that by coming forward, if I mistakenly move
ahead quickly and don't ask you to.

So is that clear? Okay. Thank you.
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Mr. McGhettigan, good morning. How are
you?

MR. McGHETTIGAN: Good morning, Chairman
Griffis, members of the Board. My name 1is David
McGhettigan from the Office of Planning. I'll be

presenting the Office of Planning's report for this
case.

The facts in this case are fairly small,
so I will be brief. The lot -- I would like to point
out that this is a triangular lot and not a corner
lot. Therefore, the difference is the angle of the
two roads. If the angle of the two roads is 45
degrees or more, it's a corner lot. If it's less than
45 degrees, which it 1s in this case, it's a
triangular lot.

Therefore, the one front -- the rear is,
of course, the same. But it depends -- makes a
difference on whether the side yard is required or
not. A triangular 1lot i1is -- 1s side vyard on
Quackenbos Street.

MEMBER ZATIDAIN: Did you say the
difference is whether or not a side yard is required
or not?

MR. McGHETTIGAN: Right. On a corner lot,

you don't have --
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MEMBER ZAIDAIN: You don't have a side
yard.

MR. McGHETTIGAN: -- you don't have a side
vard. You'd have the two --

MEMBER ZAIDAIN: Two fronts and a rear.

MR. McGHETTIGAN: -- two fronts and a
rear.

MEMBER ZAIDAIN: Okay. And so where 1is
the side yard in this case?

MR. McGHETTIGAN: On Quackenbos.

MEMBER ZAIDAIN: On Quackenbos. Okay.

MR. McGHETTIGAN: And the rear would be
the third property line.

MEMBER ZAIDAIN: The rear would be the
property line that they share with the --

MR. McGHETTIGAN: With the adjoining lot,
yes.

MEMBER ZAIDAIN: Okay.

CHAIRPERSON GRIFFIS: Well, it -- 1is it
your understanding, then, that's 12 feet?

MR. McGHETTIGAN: No. And if you look at
my report, I show that it was six feet.

CHAIRPERSON GRIFFIS: vright.

MEMBER  ZAIDAIN: So the notes and

computations submitted by DCRA probably are not
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correct.

MR. McGHETTIGAN: I don't believe they are
correct, no.

MEMBER ZAIDAIN: Okay. Then that clears
it up for me.

MR. McGHETTIGAN: And also, the use of the
mean is only for the rear yard --

MEMBER ZAIDAIN: Right.

MR. McGHETTIGAN: -- these. The side yard
is just an absolute. So that's another error I think
on the DCRA in assuming a mean for the side vyard.

MEMBER ZAIDAIN: They can only do the mean
on the rear yard?

MR. McGHETTIGAN: Right. And that's only
from the face of the house, so it's not -- you have to
determine what the face of the house -- if there's an
angle of the house, face of the house to the property
line, then you take the mean.

MEMBER ZAIDAIN: Okay.

MR. McGHETTIGAN: So you wouldn't -- if
there's an indentation or something, that doesn't
matter. You determine what the face of the house is.
And if it's not parallel to the property line, then it
would be the mean of that face.

MEMBER ZAIDAIN: Right.
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MR. McGHETTIGAN: In this case, it's
parallel to the property line, so it's --

MEMBER ZAIDAIN: So the area where the
garage 1is, if that was the rear yard, then it would
have been appropriate to state the mean. But that's
not the rear yard, so --

MR. McGHETTIGAN: It doesn't --

MEMBER ZAIDAIN: Right.

MR. McGHETTIGAN: It doesn't matter. As
long -- it's the face of the house.

MEMBER ZAIDAIN: Right.

MR. McGHETTIGAN: If there's an angle --
if the face of the house is at an angle, is not
parallel to that property -- the rear property line,
then you take the mean.

MEMBER ZAIDAIN: Okay. I feel like I'm

back in geometry class, but --

MR. McGHETTIGAN: So are there any
guestions about the yards or that -- what's the relief
requested? Basically, it -- since there's zero on the

side vyard, they have complete relief from the side
yard requirement. And they only have six feet on the
rear, so they need 19 feet on the rear.

CHATIRPERSON GRIFFIS: Very well. Let's

move ahead.
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MR. McGHETTIGAN: Okay . And you see in
the diagram in my report I -- I put the side yards,
rear vyards, and the building restriction line along
North Dakota that the -- the triangle of land that's
left as buildable is wvery small. If you inscribe a
circle in 1it, 1it's about a 22-feet diameter circle.
So constructing a house of a reasonable size on -- in
that area is not practical, I think.

CHATRPERSON GRIFFIS: You're showing a
footprint of 731 square feet?

MR. McGHETTIGAN: Yes.

CHAIRPERSON GRIFFIS: Fairly small.

MR. McGHETTIGAN: Right. And that's the
area of that triangle, the 731 square feet.

CHAIRPERSON GRIFFIS: Right, the entire
triangle in which you would -- I'm understanding your
report saying is -- or maybe the extension of that is
clearly that it wouldn't be very usable space in those
corners.

MR. McGHETTIGAN: Right.

CHAIRPERSON GRIFFIS: So what vyou're
saying is actually wusable is that «circle that's
showing within the triangle.

MR. McGHETTIGAN: Exactly.

CHAIRPERSON GRIFFIS: Indeed.
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MR. McGHETTIGAN: So even a smaller area
is actually usable because of that shape. So I think
this is a wunique 1lot. I think it -- there are
certainly some practical difficulties in any
construction of it. And then the -- the proposed
structure is -- is roughly the same as the existing.

It actually straightens it out, angles it
a bit so the rear yard is an even six feet instead of
at one point it's five and a half feet from the rear
property line. And I don't think it -- if you look at
the aerial obliques that we provided, you can see the
character of the buildings in the neighborhood. There
is no other ones that are so small.

This is a -- basically, a one-story
structure, although the others are two. And so this
-- it will be in character with the neighborhood to
build a new structure. And that's --

CHAIRPERSON GRIFFIS: In looking at the
site and reviewing these aerial photographs which are
quite excellent in terms of the oblique view that they
give us, do you see that there might be any sort of
substantial detriment? Would it, in fact, block any
of the 1light or air to the surrounding or adjacent
properties, or unduly?

MR. McGHETTIGAN: I don't think it would
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unduly affect the adjacent property.

CHAIRPERSON GRIFFIS: Ms. Miller?

VICE CHAIRPERSON MILLER: How will the
height of the new house compare with the next-door
neighbor's house?

MR. McGHETTIGAN: I think it looks like it
would be roughly comparable to this.

VICE CHATIRPERSON MILLER: Thank you.

MEMBER ZAIDAIN: I hate to belabor the
yard issue, but I just have one clarifying question.
The rear yard is -- you're measuring the rear yard at
the back of the house, where it has that stair
projecting out into the yard, is that correct?

MR. McGHETTIGAN: That's right.

MEMBER ZAIDAIN: Okay. So that stair is
roughly three feet wide, and that's how you got the
six feet?

MR. McGHETTIGAN: Yes.

MEMBER ZAIDAIN: Okay. I just wanted to
make sure I was clear. Thank you.

CHAIRPERSON GRIFFIS: Anything else from
the Board? Does the applicant have any cross
examination questions of the Office of Planning?

MR. ABDULLAH: Yes. I want to be clear.

So the rear orientation of the new house -- that
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basically we're going to have the same distance for --
in other words, the new house will not be any closer
to the rear of the property line than we have right
now. Is that your --

MR. McGHETTIGAN: That's correct. That's
what --

CHAIRPERSON GRIFFIS: Do you have a copy
of the Office of Planning's report?

MS. ABDULLAH: Yes, I do.

MR. ABDULLAH: Yes.

CHAIRPERSON GRIFFIS: Excellent.

MR. ABDULLAH: Okay. Well, I just wanted
to be -- for it to be clear for everybody.

CHATIRPERSON GRIFFIS: It's an excellent
guestion.

MR. ABDULLAH: We're not getting --

CHAIRPERSON GRIFFIS: And I understand it.

MR. ABDULLAH: -- any closer --

CHAIRPERSON GRIFFIS: That's right.

MR. ABDULLAH: -- than we are now.

CHAIRPERSON GRIFFIS: Okay.

MR. ABDULLAH: If anything, we'll probably
give a little bit more --

CHAIRPERSON GRIFFIS: I've got to move on.

MR. ABDULLAH: -- relief.
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CHATIRPERSON GRIFFIS: Thank vyou. Any
other questions for Office of Planning?

MR. ABDULLAH: The height piece, the
height of the property. The way we have the third --
the third floor is that instead of using a nine and a
half roof pitch we used a 12/12 roof pitch. Every --
most of the colonials in our area have --

CHAIRPERSON GRIFFIS: What's the question?

Quick question, Office of Planning.

MR. ABDULLAH: Again, do you feel that the
-- on this new property that it's going to be
substantially taller or higher than existing
properties in the neighborhood?

MR. McGHETTIGAN: No.

CHAIRPERSON GRIFFIS: Any other questions?

MR. ABDULLAH: No.

CHATRPERSON GRIFFIS: Parties in
opposition, cross examination of the Office of
Planning? Questions?

MR. POINDEXTER: What did you come up with
as far as --

CHATIRPERSON GRIFFIS: I need you to sit
down, make vyourself comfortable. The microphone 1is
on.

MR. POINDEXTER: Oh, okay.
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CHAIRPERSON GRIFFIS: Fire away.

MR. POINDEXTER: What did you come up with
-- what did you say is -- the house will be built in
the same spot that it is now?

MR. McGHETTIGAN: Approximately the same
spot, yes.

MR. POINDEXTER: So why was a piece of
paper sent out saying that you must have 25 feet in
the rear yard to build a new property, from your back
door?

MR. McGHETTIGAN: There is a 25-foot rear
yard required in the R-1-B zone. And the subject of
this hearing is a wvariance from that requirement to
allow it to be approximately six feet, which is about
what it is right now.

MR. POINDEXTER: You said -- is six feet
what it is now? Well, if the steps are -- the steps
are three feet from the property 1line now, so why
would vyou turn around and build another new house
right back, giving no more space in the rear than what
it is now.

Why would somebody want trash and
everything else right wupside them, to put up a
building that big? When you sit down and look at the

drawing, if you look at the 1living space in there,
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you've got over 4,000 square foot of living space in
this new property.

MR. McGHETTIGAN: If a new building were
to be constructed at 25 feet, there would be no -- it
would be so small you wouldn't be able to -- to use
the property.

MR. POINDEXTER: So in other words, what

you're saying, you don't care nothing about the next

neighbor?

CHAIRPERSON GRIFFIS: Okay. Let's be
clear also. The Office of Planning -- Mr. McGhettigan
represents the Office of Planning. He goes out and

reviews the zoning regulations, and then he presents
the Office of Planning's position.

So first of all, you're not asking him his
personal opinion, feeling, or anything --

MS. POINDEXTER: I understand.
Understand.

MR. POINDEXTER: Oh, okay.

CHAIRPERSON GRIFFIS: -- of that nature.
He's not saying this should happen in terms of this is
how or what the wvariances are. He is given the
application, the proposed plans, and gives us an
analysis.

His analysis, as far as I am understanding
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it -- and I think I do because it's very clear -- 1is
if you were to say you are required to build this
matter of right in total compliance with the
regulations, there would not be a buildable footprint
for a single-family house. And I may be making that a
little bit more extreme to make the point.

In fact, what he has done in his diagram
-- and do you have the Office of Planning's report?

MS. POINDEXTER: Yes, I've got it.

CHAIRPERSON GRIFFIS: Okay. You have it.

If you look at page 4, and he's saying, "In order to
really maximize the Dbuildable footprint, you're
building a cylinder or circle building. One, that may
arise great practical difficulties.

Two, even within that circle, even within
that area that would be conceivably usable, it is so
small as to say it's not wuseable. At a 400 square
foot -- although we may have some townhouses in

Georgetown tucked away off a small alley of comparable

size.

It's probably pretty hard to fit a
bedroom, a bathroom, and a kitchen. So what Mr.
McGhettigan is -- in his analysis -- and he will
correct me if I am incorrect -- is saying that there

is wuniqueness in this property, that there 1is a
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practical difficulty in complying with all of the
regulations.

Is that clear?

MR. POINDEXTER: Not really.

CHAIRPERSON GRIFFIS: Okay.

MS. POINDEXTER: Not really, because
everyone else on our block doesn't have -- nobody on
our block has a house that covers 5,000 square feet.

CHATIRPERSON GRIFFIS: I understand.

MS. POINDEXTER: In our community.

CHAIRPERSON GRIFFIS: Okay.

MS. POINDEXTER: And nobody in our
community is subjected to --

CHAIRPERSON GRIFFIS: Okay.

MS. POINDEXTER: -- property that close to
them.

CHATRPERSON GRIFFIS: Let me give you all
the time you need to present your case, so we can get
guestions and discussion on that. But in this sense,
are there any questions that you have of the Office of
Planning's report? Or other questions, I should say.

MS. POINDEXTER: Okay. What I want to
know is, right now, the existing property is going to
be put Dback where it is. Okay? So that's --

actually, the porch will be three feet off of the
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property line, not six -- three feet off the property
line, not six.

CHAIRPERSON GRIFFIS: Is that a question
to the Office of Planning?

MS. POINDEXTER: Yes. I'm asking him, how
did he come up with it being six feet off the property
line? Do vyou understand what I'm saying? I'm
wondering how you get six feet, wherein the porch
itself is three feet now off of the property line?

CHAIRPERSON GRIFFIS: Good question. Mr.
McGhettigan?

MR. McGHETTIGAN: Yes. The stairs and the
porch do not -- can extend into the rear yard, so the
yard requirement is to the face of the actual
building, not to the steps. So you measure from the
property line to the face of the building, so the
steps are allowed -- are permitted to extend into the
rear yard.

CHAIRPERSON GRIFFIS: 1Is that clear?

MS. POINDEXTER: I understand what he's
saying.

CHATIRPERSON GRIFFIS: Okay.

MS. POINDEXTER: I understand. In other
words, the steps that are onto the house are permitted

to reach out --
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CHATIRPERSON GRIFFIS: That's right. You

don't measure --

MS. POINDEXTER: -- three feet --
CHAIRPERSON GRIFFIS: -- from the stairs.
MS. POINDEXTER: -- from the stairs.

That's what he's saying.

CHAIRPERSON GRIFFIS: Okay.

MS. POINDEXTER: So that puts it three
feet off of the property line at the side of my house.

That's what you're saying, right?

CHAIRPERSON GRIFFIS: No. What he's
saying is the way the regulations measure, they do not
measure to the stair but to the exterior of the house.

MS. POINDEXTER: Oh, okay.

CHAIRPERSON GRIFFIS: To the wall of the
house.

MS. POINDEXTER: Okay. It goes to the
wall --

CHAIRPERSON GRIFFIS: That's right.

MS. POINDEXTER: -- and then comes across.

CHAIRPERSON GRIFFIS: That's right. Some
of the complications in doing the wvolunteer job that
we do up here is having to look at the regulations,
and also to hear -- you know, common sense tells us

one thing, but the regulations tell us how to measure
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certain things differently than one might -- you know,
just as a person going out there and measure.

So I'm hearing that that's the problem.
You're saying, you know, isn't the -- isn't the yard
measured to the stair? Well, it isn't. It's measured
to the actual furthest wall of the house.

MS. POINDEXTER: Wall of the house.

CHAIRPERSON GRIFFIS: Okay. Any other
questions of Office of Planning?

MR. POINDEXTER: No. ©No, I don't see what
he -- I don't see what he -- how he came up with --

CHAIRPERSON GRIFFIS: Okay . We'll keep
the statements for your case, and we'll move on, then.

Thank you very much.

I don't have any other government reports
attendant to this application. Unless others are
aware of it, we can move on to the ANC's report. Is
there an ANC representative here today from 4B? And
we did not have one on file as of the 23rd, '04. In
which case let's move ahead, then.

Is there anyone else here to give
testimony attendant to this application? No, I'm not
calling you forward. I just want to see a show of
hands if you're prepared to give testimony.

Okay. Let me bring the parties forward.
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You folks can have a seat close to the table. It's
time for you to present your case quickly, and we'll
get -- then go through cross examination. If you can
come up.

Mr. and Mrs. Poindexter, I'm waiting for
you to present your case.

MS. POINDEXTER: Okay. You've actually
heard our case as far as saying --

CHAIRPERSON GRIFFIS: I thought so.

MS. POINDEXTER: -- the closeness of --

CHAIRPERSON GRIFFIS: Could vyou turn on
your microphone?

MS. POINDEXTER: Oh, I'm sorry. As far as
closeness of the house. Now, I have answered
guestions. I have answered questions to the Zoning
Board about this property.

CHATRPERSON GRIFFIS: Okay. Well, how
would you like to do this? In terms of presentation
of your case, would you like to stand on the record
with that that vyou have submitted, and then open
yourself to Board questions, and then cross
examination on this?

MS. POINDEXTER: Yes. That would be --

CHAIRPERSON GRIFFIS: That would be more

appropriate?
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MS. POINDEXTER: Yes. Yes.

CHAIRPERSON GRIFFIS: Excellent. Okay.
It's --

MS. POINDEXTER: Because it takes too
long.

CHAIRPERSON GRIFFIS: I think -- and I'm

hoping that you understand, an awful lot of the issues
that you raised we have no jurisdiction over.

MS. POINDEXTER: I understand.

CHAIRPERSON GRIFFIS: The lead base, the
asbestos.

MS. POINDEXTER: Okay.

CHAIRPERSON GRIFFIS: I'm going to run
through all of your points.

MS. POINDEXTER: Okay.

CHATIRPERSON GRIFFIS: Point B, the
renovation of the existing home and construction of a
new home could bring harm and danger to our property
also goes Dbeyond the scope of authority for this
Board. It will be reviewed if this goes forward.

MS. POINDEXTER: Okay.

CHATIRPERSON GRIFFIS: The size of the new
dwelling may negatively impact the quality of 1life
that you're accustomed to. You bring up several

things -- that the bigger home will negatively affect
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the view, sunlight, and privacy.

Do you hold the fact that -- well, there
it is. I understand that point. Okay. And three
feet.

Do other Board members have any questions?

Yes, Ms. Miller.

VICE CHAIRPERSON MILLER: I think you make
some statements in here like the new construction may
negatively affect your -- the sunlight and privacy.
Do you have anything more definitive as to what that's
based on? Or it's just it may, it may not?

MS. POINDEXTER: Well, in other words, it
doesn't intrude on your privacy due to the fact right
there are windows. You understand? 2And then I sit in
the back room with my grandchildren, and the lighting
that comes in -- everyone else, 1like I said, in my
community has 1light that comes into their homes and
they can see around the homes.

And then I'm exposed to trash from this
property. You understand? Litter and stuff. You're
right there at it. In other words, this 1s an
entrance to this home.

And people who go in and out of the home
-- in other words, everybody else's house on the -- in

the community is to the side, their houses are to the
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side. As you go down the street, everybody's home is
to the side. This is the only property wherein the
entrance is that close to you.

Anybody who lives in a house wherein you
have windows all the way down the side, vyou can
constantly see people going in and out from somebody's

home like that. They should have to be exposed to --

to that. You don't have no privacy, really.
Actually, you can sit -- actually, you can sit in my
house and sometimes hear in the next house. Do you

understand what I'm saying? It's just that close.

CHAIRPERSON GRIFFIS: On both sides?

MS. POINDEXTER: On that side where -- no,
no. On the -- no, nobody else in my community is that
close to a house. Nobody.

CHAIRPERSON GRIFFIS: Ms. Miller?

VICE CHAIRPERSON MILLER: No. Thank you.

COMMISSIONER PARSONS: Mg. Poindexter, I
wanted to -- you have some photographs attached to
you.

MS. POINDEXTER: Yes, I do.

COMMISSTIONER PARSONS: Could you help me
with those? Do you have a copy of that?

MS. POINDEXTER: Yes, I have a copy right

here.
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COMMISSIONER PARSONS: Good. The first
photo --

MS. POINDEXTER: Yes.

COMMISSIONER PARSONS: Well, maybe these
are put together. Photo 1 and 2, whose house is that?

MS. POINDEXTER: The Dblue house is the
house -- 6025.

COMMISSTIONER PARSONS: That's the --

MS. POINDEXTER: And then my house is the
white one.

COMMISSIONER PARSONS: Okay. So this
house currently has windows facing yours, is that
correct?

MS. POINDEXTER: Yes, windows and doors.
Yes.

COMMISSIONER PARSONS: So the impact
you're concerned about must be the height of the
building.

MS. POINDEXTER: Yes.

COMMISSIONER PARSONS: Not the windows on
the first floor.

MS. POINDEXTER: No. No.

COMMISSIONER PARSONS: So it's the second
floor that's concerning you.

MS. POINDEXTER: The second and the third.
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There will be a third, because there will be living
space up there, because they have a bathroom and a
tub.

COMMISSIONER PARSONS: So you now have a
stairway that your measurement shows in photograph 3
is about three feet from your fence.

MS. POINDEXTER: It's 1less than three
feet. The stairway is right on the line.

COMMISSIONER PARSONS: Right on the line.

MS. POINDEXTER: Yes. There's a little
stairway that goes right on the line.

COMMISSIONER PARSONS: So the new stairway
would be an improvement.

MS. POINDEXTER: Where the porch is now
that you see it.

COMMISSIONER PARSONS: So the new stairway
would be somewhat of an improvement. That 1s, it
would be three feet back.

MS. POINDEXTER: No.

MR. POINDEXTER: No. According to that
drawing, it's only -- according to that drawing that
the surveyors made, they said three feet off the line.

MS. POINDEXTER: It's right there. It's
going to be right there where you see the basement and

the back stairs there. Right there. It's going to be
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right there.

COMMISSIONER PARSONS: So you think 43,
which is -- photo 3, which 1is the existing
circumstance, will be --

MS. POINDEXTER: Right here.

COMMISSTONER PARSONS: -- the same as the
proposed.

MS. POINDEXTER: The same, vyes. It's the
same as the proposed, yes. It's just that close.

COMMISSIONER PARSONS: And you find that
currently offensive, and, therefore, in the future
offensive. But I'm not sure why. I understand your
point about the second and third floors, but this is a
circumstance vyou've lived with for some time I
presume.

MS. POINDEXTER: Yes. The thing about it
is I've lived with it some time, but the thing about
it is I haven't had my light and my view cut off. 1In
other words, the house will be long, and it will cut
off my light and the view around.

Nobody in my neighborhood has 1light or
view cut off from them, wherein they can see around
the property, and that 1light comes at -- otherwise,
really, on that side of my house is the only 1light

that comes in, because on the adjacent wall there are
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no windows.

There are no windows. On that side of my
house is where the 1light comes in. On the adjacent
wall across my house there are no windows. There is

no light coming in there. I have a door --

COMMISSIONER PARSONS: Well, let's go --

MS. POINDEXTER: -- with a window in it,
and that's it.

COMMISSTIONER PARSONS: So let's go --

MS. POINDEXTER: The front room and the
dining room, there is no light.

COMMISSIONER PARSONS: Could we go to
photograph 4, then?

MS. POINDEXTER: Okay. This is my house.

This is my house.
COMMISSIONER PARSONS: Is this the wall?

Is this the wall you were just talking about?

MS. POINDEXTER: Yes. This is -- vyes.
Now, on the adjacent wall, there is -- there are no
windows. This is where the light comes into my home.

This is facing 6025.
MR. POINDEXTER: That's the back of our
house now.
MS. POINDEXTER: This 1s what's facing

6025.
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COMMISSTIONER PARSONS: Thank you.

MS. POINDEXTER: You're welcome.

CHAIRPERSON GRIFFIS: Mr. Etherly?

MEMBER ETHERLY: Thank you, Mr. Chair.

Just to follow up on -- on the colleagues'
questions, with respect to photo number 4, just to be
clear --

MS. POINDEXTER: Okay.

MEMBER ETHERLY: -- that side of the house
that's depicted in photo number 4 is the side that is
facing the subject property.

MS. POINDEXTER: Yes.

MEMBER ETHERLY: Okay. The two windows on
the upper floor of your residence, those are bedroom
windows?

MR. POINDEXTER: Yes, that's a bedroom.

MS. POINDEXTER: It's a hallway --

MR. POINDEXTER: From the bedroom.

MS. POINDEXTER: -- and a bedroom.

MEMBER ETHERLY: Okay. And --

MS. POINDEXTER: This right here 1is a
hallway, this is a bedroom.

MEMBER ETHERLY: Okay. And then the
windows on the lower level, those three windows there?

MS. POINDEXTER: That's my front room. I
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only have -- I don't have any light on the other side.
This right here is my -- top of my basement steps,
and this right here is my kitchen.

MEMBER ETHERLY: Okay. And the back porch
and the portion that the sun is hitting, is that the
front that is -- that would be facing North Dakota?

MR. POINDEXTER: No.

MEMBER ETHERLY: Or is that the rear?

MR. POINDEXTER: That's the rear.

MEMBER ETHERLY: That's the rear of the
property.

MR. POINDEXTER: That's the rear.

MEMBER ETHERLY: Okay. Okay. One final
question, Mr. Chair. With respect -- and I'm going

now to the Office of Planning report, and there's an
aerial photo that is at the last -- next-to-the-last
page of the Office of Planning report. I'll give you
a moment to get to that if you could, because I want
to -- I want to inquire about two of the residences
that are -- that would be a little further down North
Dakota as you head towards the lower corner of that
photograph.

MS. POINDEXTER: Okay.

MEMBER ETHERLY: Yes, ma'am. Thank you.

MS. POINDEXTER: Okay.
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MEMBER ETHERLY: Okay. As you head away
from the subject property and away from your property,
and you're heading down North Dakota, which would be
heading essentially southeast towards the lower corner
of the photograph, there appears to be the house --

the residence next to yours, and then the residence

after that.

They would appear, from the aerial photo,
to also be in somewhat close proximity. I wanted to
-- I Jjust wanted to ask 1if -- if -- is that setup

similar to what you experience?

MS. POINDEXTER: No.

MEMBER ETHERLY: Okay.

MS. POINDEXTER: No.

MEMBER ETHERLY: And it could, of course,
be misleading, just looking at it aerially.

MS. POINDEXTER: I understand.
Understand. No.

MEMBER ETHERLY: Okay.

MS. POINDEXTER: No. Nobody in my
community, no.

MEMBER ETHERLY: Okay. Okay. So you
would not say that those two -- those two residences
have the same type of --

MS. POINDEXTER: No.
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MEMBER ETHERLY: -- scenario.

MS. POINDEXTER: No.

MEMBER ETHERLY: Okay.

MS. POINDEXTER: Some of these properties
take up two lots.

MEMBER ETHERLY: Okay. Thank you.

MS. POINDEXTER: So they have space.

CHATRPERSON GRIFFIS: If there are no
other Board questions, cross examination? Where did
they go?

Does the applicant have any cross
examination? Any questions? It's not required, but
here's an opportunity for it. No questions? No
cross? Excellent.

Anything final? Okay. Good. Thank you
very much. We appreciate your participation. I think
it's very clear what your position is and the issues
that we need to deliberate on.

Is there anyone else here attendant to
this application, Application 17106, to give testimony
either in support or in opposition? Very well. Let
me have you have a seat. I would appreciate it.

MS. HARRISON: Okay.

CHAIRPERSON GRIFFIS: And if I can ask the

applicant to come forward, if they have any closing
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remarks or any rebuttal testimony. You can indicate
if you do or don't. Oh, I'm -- you were going to give
testimony, am I right? See, I Jjust ripped through
this stuff.

MS. HARRISON: My name is Ms. Harrison,
and I live at 6020 North Dakota Avenue.

CHAIRPERSON GRIFFIS: Yes.

MS. HARRISON: And mostly everything I
guess has been said. But I was concerned about the
height of the house and what impact it would have on
the community when they start digging up the street
and everything. And would it -- the type of house
they was fixing, would it make the property value go
up and the tax be more? That's what I was concerned
with.

CHAIRPERSON GRIFFIS: Okay. Well, we
appreciate that. Any questions from the Board?

Okay. I think those are very serious
issues. Of course, there are issues that we're away
of, probably we deal with in our own neighborhoods.

MS. HARRISON: Yes.

CHATRPERSON GRIFFIS: But we cannot deal
with here.

MS. HARRISON: Yes, I understand that.

CHATIRPERSON GRIFFIS: And I just need to
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say 1t to make sure that everyone is of the
understanding. So I think we can take your testimony
for the importance that it is and the issues that it
raised. The parties in opposition also raised wvery
similar --

MS. HARRISON: Well, I guess I had the
impression that the Zoning would take care of most of
the questions -- the problems that was coming here I
guess. That's what I had -- I had the idea that, you
know, they could answer most of the questions that we
was concerned about.

CHAIRPERSON GRIFFIS: Okay. In terms of
construction, in terms of the streets, and anything
else that's --

MS. HARRISON: Yes. Yes.

CHAIRPERSON GRIFFIS: -- opening up --

MS. HARRISON: Yes.

CHAIRPERSON GRIFFIS: -- we cannot answer
those kind of questions. That would have to be
permitted. It would have to be reviewed and approved

by the city. There would be DCRA and other agencies
and DDOT that would -- and DPW -- that would
coordinate all of that, when it would happen, how it
was to happen.

Once we step off the property line it's
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out of our jurisdiction. Now, you could lobby heavily
to the Mayor and Congress and give us the jurisdiction
over all of that, and I'd be happy to take it. But at
this point, we cannot do anything about it.

MS. HARRISON: Yes, I wunderstand that.
But I was asking the question anyway.

(Laughter.)

CHAIRPERSON GRIFFIS: Indeed.

MS. HARRISON: Okay.

CHAIRPERSON GRIFFIS: Anything else?

MS. HARRISON: That's all.

CHAIRPERSON GRIFFIS: Thank you very much.

MS. POINDEXTER-STEED: The name is Lisa
Poindexter-Steed, and I used to be a resident at
6021 North Dakota Avenue. They're my parents. And a
lot of the 1issues and concerns already have been
addressed. The issues and concerns, they don't have
anything to do with the Zoning Board.

However, I would 1like it noted to the
record that we are concerned about the environmental
impact statement, because of the health of my parents
and the aging parents in the neighborhood. An ANC
meeting was not conducted where the elderly could come
out and say -- and speak their mind or ask the

questions that we pretty much wasted time asking
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today. I think if a lot of these questions had been
asked up front, we probably wouldn't be here today.

There is still a serious concern about the
measurements of the property. It really is not clear.
And because the existing property is small, it is
really hard to see in your mind, looking at that piece
of paper, that this property is going to be the
existing size. We're really concerned about the
lighting that's coming into the house and how high the
new property is going to be.

Right now, the new property is three

stories -- a basement, a first 1level, and a second
level, which is livable. They're about to build four
stories -- a basement with three stories. And while

we say that it is equal to the other properties, it's
hard to picture that when you're talking about a four-
story house.

So there's still a concern that -- and
probably we'll need to sit down with our neighbors and
meet to say, "How big is this house going to be?"
Because if it's going to be any least bit bigger than
what it 1s now, it will block 1light coming into the
house.

There you can virtually reach out vyour

window and reach across the fence. It is that close.
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It's almost like a rowhouse. And as my mother said,
there are no other houses on the block where you are
that close in proximity to each other.

While it has been like that for the last
umpteen years, when you're disturbing the earth to
build something new and build something bigger --
you've been 1living there for 30 vyears. My parents
have been there for almost 30 years. Of course, quite
naturally, they are going to be concerned about the
lighting, the space, the property, the structure,
having harm to the house once the house is built.

A big tornado wind comes in with the new
houses being built, a piece of siding flies off the
house onto their property. Then that's time and money
being spent to fix their home and to fix the existing
home.

So while Zoning doesn't have any
jurisdiction over some of these issues, I guess I'm
taking the opportunity and the floor to raise these
issues, so that my parents' neighbors can hear them
and have them registered.

Thank you.

CHAIRPERSON GRIFFIS: Good. Thank vyou
very much.

Any questions from the Board? Any cross
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examination from the applicant on either of the
witnesses you just heard?

MS. ABDULLAH: None.

CHATIRPERSON GRIFFIS: Very well. Thank
you very much.

Does that move you to any sort of closing
or rebuttal? It's not required, but it is required
that I ask you.

MS. ABDULLAH: We had --

CHAIRPERSON GRIFFIS: Okay. If you're
going to say anything, you have to be at a microphone.

MS. ABDULLAH: One of the things that --
we were to have an ANC meeting, and they postponed it
from last week to next -- to this week. So the
meeting -- the hearing will be on Thursday of this
week for the ANC.

CHAIRPERSON GRIFFIS: The ANC meeting?

MS. ABDULLAH: Yes. In reference to this.

I just wanted to put that up.

When we first started this process, I
would like to say that our intentions were not to harm
anyone in our neighborhood. As a matter of fact, when
we first did the drawings, we let the Poindexters see
our -- our drawings to get their input, because Mr.

Thomas knew a lot about it.
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So nothing that we have done we tried to
-- we did not try to harm them in any kind of way. If
anything that we do will harm them as far as their
health concerns, that is not what we want to do at
all.

We have petitions from other members in
the community that we had signed. So I don't know if
that's relevant here.

CHAIRPERSON GRIFFIS: If you want to put
it into the record, that would be fine. Do you have
copies of it?

MS. ABDULLAH: I don't have copies of it,
no. I can make copies.

MR. ABDULLAH: We can make copies and have
this submitted to -- at a later date. Or if you would
like, maybe we -- District of Columbia Government can
let us use one of their copy machines, and we can give
it to you right after we're finished this meeting.

CHAIRPERSON GRIFFIS: For a huge fortune
we'll open up the copier.

MR. ABDULLAH: Huge fortune, right.

(Laughter.)

CHAIRPERSON GRIFFIS: That's fine. Let's
have that -- don't leave today without leaving copies

of it.
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MS. ABDULLAH: Okay.

CHAIRPERSON GRIFFIS: I mean, I think you
can arrange something in the Office of Zoning to make
copies and put it in the record.

Okay. Anything else?

MR. ABDULLAH: There's nothing in this
development plan that was not -- that was not shared
with members of the community. There was nothing done
like nefarious, behind the back, anything like that.
I mean, we showed people the diagrams. We attended
public community meetings and distributed copies of
this, and had even asked for input from our respective
neighbors on this piece prior to going through this
long process, which has been almost a year.

MS. ABDULLAH: It has.

MR. ABDULLAH: So it's not like all of a
sudden something was presented and no one Kknew
anything about this or anything like that.

CHAIRPERSON GRIFFIS: Okay.

MR. ABDULLAH: We -- you know, we put this
forth, we brought it to different community meetings,
and we shared it directly with our neighbors and
solicited input on the design piece.

So, I mean, I'm just trying to go back in

my mind to find out if there's anything else I could
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have done to keep it from getting to this point. I
intended not to bring harm or anything else to anybody
else. And some of the stuff really I think should
have -- should have been discussed prior to getting to
this point. It really should have gotten discussed.

But I can't act on opposition that I don't
know exists. If no one never tells me, I can't
operate on it.

CHAIRPERSON GRIFFIS: Indeed.

MS. ABDULLAH: But we understand that the
main purpose of us coming here is because we live on a
triangular 1lot, and we needed to get variance
clearance.

MR. ABDULLAH: Approval.

MS. ABDULLAH: Approval for the lot.

CHAIRPERSON GRIFFIS: That's correct.

MS. ABDULLAH: Right.

CHAIRPERSON GRIFFIS: Okay. Board
members? Anything further? Clarification?

Okay. We're going to accept -- keep the
record open to accept the petition. Of course, before
you leave, you should give that to the Poindexters
also. I think our involvement with petitions is well
stated on the record, so I'm not going to repeat a lot

of it here. Needless to say, they are what they are.
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But we'll have it into the record.

I'm going to set this for decision-making
on the 3rd of February. That is next Tuesday. This
will be called in our regular decision-making. The
case and testimony is complete on this. We will take
into the full record, the Board will deliberate and
decide it on the 3rd. There is no opportunity to
address the Board at that time. That time has now
passed, and the record is closed except for the
petition.

So you are absolutely welcome to come to
our public meeting to hear our deliberation, our
decision. But, again, I underscore that there will
not be a time to address the Board.

Is everyone clear on that? Is the
applicant clear?

MS. ABDULLAH: Yes.

CHAIRPERSON GRIFFIS: Mr. Abdullah, vyou
don't look clear.

MR. ABDULLAH: I haven't looked clear in
the last 40, 50 years. Don't worry about it.

(Laughter.)

CHAIRPERSON GRIFFIS: That's a whole other
board I think on the 11th floor.

(Laughter.)
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Very well. Thank you all wvery much.
Appreciate your being here.

The Board is going to Jjust take five
minutes, and then we're going to get back into the
morning session.

(Whereupon, the proceedings in the

foregoing matter went off the record at

11:22 a.m. and went back on the record at

11:38 a.m.)
CHAIRPERSON GRIFFIS: Okay. Let's
reconvene, please. And when Ms. Bailey is ready, we

can call the next case.

MS. BAILEY: Application Number 17105 of
Jenny Waelder Hall Center for Children, Inc., pursuant
to 11 DCMR 3104.1, for a special exception to allow a
child development center -- that's 20 children, six
teachers -- wunder Section 205. The property 1is
located in the R-1-A district in an existing church
building at premises 3150 Chesapeake Street, N.W.,
also known as Square 2263, Lot 836.

CHATIRPERSON GRIFFIS: Thank you very much.

Let's get right into it.

MR. GROSS: Good morning, Mr. Chairman. I

am Nathan W. Gross, a city planner at the law firm of

Arnold & Porter at 555 12th Street, N.W., Washington,
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Joining me at the table are Marjorie
Brickley, the program director and head teacher; and
Caroline James, a trustee of the Jenny Waelder Hall
Center for Children.

Ms. Brickley will begin with a description
of the program, followed by Ms. James talking about
the community participation process. And I will
conclude with comments about the special exception --

CHATIRPERSON GRIFFIS: Okay.

MR. GROSS: -- material.

CHATIRPERSON GRIFFIS: Let me -- I'm sorry
to interrupt. Is the ANC representative here on this
application? That's okay. I just needed to indicate
for -- and let me go through this very quickly.

Clearly, we're going to have a

presentation by the ANC, which does not object to the
approval of the application. The Office of Planning
is also recommending approval. So what I'm going to
ask you to do is to be very concise and -- well, let
me just say quick.

I think it's also very clear in the
submissions of what this 1is, and the Board has
obviously read, if not read it several times, so we're

up to speed on it. So with that, let's move ahead.
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And Mr. Jin brings up an interesting
point, which I was going to get to, but let's get you
to address it immediately. There is some
inconsistency with the numbers of children and staff,
if you want to just bring clarity to that as we -- as
I let you go forward, which I will now.

MS. BRICKLEY: Okay. My name is Marjorie
Brickley, and I 1live at 7224 Minter Place in Tacoma
Park, Maryland. And I am the Program Director and
Head Teacher of the Jenny Waelder Hall Center for
Children, which is a tax-exempt, nonprofit
organization affiliated with the Baltimore Washington
Institute for Psychoanalysis.

The center's main program at these
premises will be a small, high-quality nursery school
program for children ages three to five years. The
children will be those who will Dbenefit from a
specialized setting, which can meet their mild-to-
moderate social, emotion, and psychological
challenges.

The teaching staff will be highly
qualified and trained to work with this specific
population of children. The nursing school will
operate Monday through Friday from approximately 8:30

to 12:15. We are requesting a maximum enrollment of
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16 children, six teachers, and two staff, and that is
less than the original application due to concerns
raised by community members.

Another program of the center will Dbe
parent-toddler groups. These afternoon groups will
operate up to four afternoons per week, Monday through
Thursday, one per afternoon for 90-minute sessions and
consist of up to eight toddlers and their parents.
The sessions will be scheduled to end in order to
avoid rushhour traffic.

These groups -- the parent-toddler groups
will be open to all members of the community,
including typically developing children, and the goal
of these groups is to provide a setting where parents
and children can play together and build positive
relationships.

The staff will have expertise in toddler
development and parenting and serve as a resource for
parents as they negotiate this critical period of
development.

The center may also run three to four
special events, workshops for parents and
professionals, per vyear, and attendance at these
workshops will not exceed the number of parking spaces

in the Capitol Memorial parking lot.
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As the Program Director, I have attended
the licensing orientation that is required, and we
have filed to be 1licensed as a child development
center in the District of Columbia.

MS. JAMES: My name is Caroline James. I
live at 4711 32nd Street in the District, D.C. 20008.

I'm a trustee of the Jenny Waelder Hall Center, and
I'm also a neighbor of Capitol Memorial Church, where
we hope to be renting one classroom.

As a neighbor, I'm wvery sensitive to
neighborhood concerns about this school and
independent schools in general, of which there have
been many contests in Northwest D.C. lately. And
we've made extensive efforts to reach out to the
community with a series of meetings and talking to
individual neighbors. I can go into greater detail if
anyone has any questions.

But the conditions that result -- that are
listed in the application result largely from our
contact with the mneighborhood and our attempts to
accommodate their concerns, address and accommodate
their concerns.

MR. GROSS: Our written report addresses
the approval criteria on a special exception. I would

just like to emphasize three or four points. First,
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it's a small program on a large property. The church
has about 43,000 square feet of floor area on a site
of about one and a quarter acres.

The building is somewhat set back from the
street. The one-way circular drive that goes around
the church is almost ideal for pickup and dropoff of
the children. The cars will be completely off of
Chesapeake Street. They will use the west entrance of
the church for pickup and dropoff, which is abutted
only by a public park next door. It would be well
removed from any houses.

Finally, there are just a few houses that
are anywhere near the church, and they're generally
well separated and unlikely to suffer any adverse
effects.

Finally, we do have the detailed
conditions that Ms. James mentioned. They were worked
out with immediate neighbors and the ANC and other
community groups.

With that, I will conclude our
presentation. We're happy to answer any questions if

you have them.

CHAIRPERSON GRIFFIS: Very well. Thank
you very much. You've attached several conditions,
nine in fact. I have concern -- Mr. Gross, are you
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sure that all of these conditions are within the
jurisdiction of this Board? Let me be specific.

MR. GROSS: Sure.

CHAIRPERSON GRIFFIS: Condition number 5,
it's regulating how many children, the behavior of
children offsite on a playground. How do we have the
jurisdiction to condition that?

MR. GROSS: I guess this could be an
informal handshake agreement with neighbors. There's
one of those already that's actually in writing that
has to do with the center will not seek to locate in a
residential building in the neighborhood.

CHAIRPERSON GRIFFIS: Indeed. Take us to
the --

MR. GROSS: Perhaps I should --

CHAIRPERSON GRIFFIS: -- discerning five-
year commitment of not doing anything. Also, brings
up an interesting point. It's fascinating that it
happens -- an interesting contract to read. Is it
your opinion that that's within the jurisdiction to
condition --

MR. GROSS: No.

CHAIRPERSON GRIFFIS: -- the Board of
Zoning?

MR. GROSS: No. We specifically suggested
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it should just be an off-to-the-side agreement that
the Board could acknowledge. 1It's in the record. But
that would not be appropriate for the Board to --

CHAIRPERSON GRIFFIS: Okay.

MR. GROSS: -- condition.

CHAIRPERSON GRIFFIS: And in dealing with
the community, which I think is an important aspect to
do and to hear any of the comments, what were the
comments that specifically led to the reduction of the
children for the application?

MR. GROSS: Ms. James, I believe.

MS. JAMES: The comments were just a
general concern about traffic and parking. It's in a
fairly -- you know, there are lots of big apartment

buildings around, and the neighbors feel that with --
even though this is a small operation, the incremental
effect might be problematic. So in an effort to
accommodate them, we've reduced the numbers we were
talking about from 20 to 16.

MS. BRICKLEY: The reality of our program
is that 16 is actually a number that is -- is just as
workable. Twenty was the number we had requested
originally to give us some flexibility, but 16 is --
is completely workable for us.

CHAIRPERSON GRIFFIS: Okay. And 1in
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condition number 3, you've indicated that the center
would give admissions priority to children residing in
the Forest Hills neighborhood, assuming they meet all
of the criteria, etcetera. How is compliance measured
in a condition like that?

MR. GROSS: I'm assuming you may have
identified another one, which may work better as an
agreement with the ANC rather than getting the Zoning
Administrator involved and trying to enforce it.

Perhaps we were operating in the shadow of
a major contested child care development case that you
had recently in this area, and we're really Jjust
trying to reach --

CHAIRPERSON GRIFFIS: I don't recall

anything of that nature.

(Laughter.)

MR. GROSS: -- a workable agreement with
the citizens.

MS. JAMES: Again, this condition was
added at -- in an effort to address concerns by the

neighbors who felt that 1f they were going to be
putting up with additional traffic and parking this
was something that we could do for them. So we added
it.

MEMBER ZAIDAIN: Mr. Chair, could I hop in
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or --
CHAIRPERSON GRIFFIS: Yes.
MEMBER ZAIDAIN: -- because she brought up
an issue that I had a guestion about. You mentioned
traffic and parking. It's my understanding that

basically most of the uses in this site will end at
12:30, except for the parent and toddler groups. Is
that correct? And you are going to have one of those
per week from 1:00 to 4:00, is that correct?

MS. BRICKLEY: Up to four.

MS. JAMES: One per day.

MEMBER ZAIDAIN: One per --

MS. JAMES: Monday through Thursday.

MEMBER ZAIDAIN: Well, you'll have one --
one per day?

MS. JAMES: One group per day --

MEMBER ZAIDAIN: Okay.

MS. JAMES: -- of eight children and eight
caretakers.

MEMBER ZAIDAIN: Okay. Well, your parking
is obviously being shared with the church, correct?
All of the spaces are also being -- servicing the
church use as well. 1Is there any overlapping programs
that the church would have that may cause parking to

be tight or --
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MS. BRICKLEY: They use about four
spaces --

MEMBER ZAIDAIN: Okay.

MS. BRICKLEY: -- on a daily basis out of
the 56.

MEMBER ZAIDAIN: So I would assume that

the time that their parking is at capacity is when
they have their services, which is not when you guys
are operating, correct?

MS. JAMES: That's correct. The services
are Friday night, and that's one of the reasons we
agreed to have our hours end at 4:00 p.m. on Friday
afternoon, so that we wouldn't be overlapping with
them.

MEMBER ZAIDAIN: Okay. So the --

MS. JAMES: Their sabbath begins at
sundown on Friday.

MEMBER ZAIDAIN: On Friday, right. Okay.

Thank you.

CHAIRPERSON GRIFFIS: Yes.

VICE CHAIRPERSON MILLER: I have some
questions which I'm sure I'll address to the ANC as
well with respect to the conditions that are being
proposed.

Number six 1s no more than four special
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events will take place in any year, and I assume that
most of these conditions go to the element and the
special exception test dealing with adverse impact on
the neighboring properties. And I'm wondering, how
did you come up with four special events as the
limitation? And what's the adverse impact on the
neighboring property that's being limited --
addressed?

MS. BRICKLEY: The four special events was
-- it was Jjust, you know, one per quarter almost,
which would be a reasonable expectation for us to --
to organize those special events, and that seemed to
be workable. The original language was not specific
as to how many, and so the community was worried that
we would be holding special events on a regular basis.

And so we wanted to reassure them that we would only
hold up to four a year.

CHAIRPERSON GRIFFIS: What sort of special
events do you hold?

MS. BRICKLEY: We've done a series of
workshops on parenting issues or workshops for
teachers on how to deal with difficult children, how
to include music in the lives of children, things of
that nature.

CHAIRPERSON GRIFFIS: And what would be an

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

98

average attendance at items like that?

MS. JAMES: The average attendance at the
workshops we've done has been about 50.

CHAIRPERSON GRIFFIS: And they happen
during the week? Evening? Weekend?

MS. JAMES: They've been on weekday
nights.

CHAIRPERSON GRIFFIS: And what's the total
parking in the church site?

MS. BRICKLEY: Fifty-six spaces.

MR. GROSS: Fifty-six.

CHAIRPERSON GRIFFIS: Fifty-six, right.

VICE CHATIRPERSON MILLER: I'm just
wondering, vyou know, what's the difference between
four or six events? Was that discussed? Is there
some kind of rationale for this number, or is this

just a number that you think will satisfy your program

needs?

MS. JAMES: I think this is just a number
that will satisfy our program needs. It isn't the
core of our program. The core is really the nursery

school, and the special events are special events.
And the neighbors were concerned about additional
traffic and overflow parking from the special events,

so we wanted to try to help them feel less worried
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about that by addressing it explicitly.

VICE CHAIRPERSON MILLER: Okay. I want to
follow up on condition -- 1let's see, 1limiting the
enrollment to 16 instead of 20. Number one, I want to
know, what's the difference in impact of 16 and 20, if
that was ever addressed. And also, from my reading of
the application, it appears that this previous site
was used as a school for 50 children. So why is 16
the appropriate number?

MS. JAMES: We don't know much about the

previous site. The church doesn't know much about it
either. It's over 30 years ago, and they don't have
records about it. We've tried to dig around and get

more information and haven't been able to.

People in the neighborhood don't know much
about it either. So I wish I could elaborate, but I
can't on that.

We view ourselves as a small program with
a very small classroom, a high teacher-to-student
ratio. And so 20 is the most children we ever thought
we vreally could handle, given wvarious constraints,
funding and otherwise.

When we talked to -- and as of now, we
have approval from the church board to rent one

classroom, which we feel could only accommodate up to
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12 children. So actually, to go beyond 12 would
require us to rent an additional classroom, which
would require more funding, and so on.

But we wanted to be able to grow a tiny
bit above 12, and we went to the neighbors with 20,
and they Dbecame concerned. And so we tried to
compromise between 12 and 20 and came up with 16.

MR. GROSS: As far as the sgpecial
exception criteria go, I mean, I think it's clear that
20 could be accommodated on this property without any
adverse effect on neighbors.

VICE CHAIRPERSON MILLER: Okay. Now about
condition number 5, taking no more than 12 children to
the playground. Is there some type of adverse impact
associated with taking more than 12°7?

CHAIRPERSON GRIFFIS: Well, before we go
into that, I think we can somewhat dispense, unless
you're in disagreement, that that's outside of our
jurisdiction.

VICE CHAIRPERSON MILLER: Oh, okay. Well,
if that's resolved, then I don't need to pursue it.

CHAIRPERSON GRIFFIS: It is in my mind,
but I don't want to assume it is for other Board
members. So, I mean, I'll let you explore, but I -- I

would propose that that condition is actually removed
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from an order if this is -- if this is approved.

How do we limit -- how do we actually put
the Zoning Administrator, in terms of compliance,
going out to the park and cataloging whether there was
appropriate behavior, not behavior, or actions taken,
how many kids are on the playground, I mean, is this a
public playground? Do we now regulate Parks and Rec?

Love to. It seems to be a morning of expanded
jurisdiction of this Board.

(Laughter.)

However, I think we ought to be focused on
what we actually can do.

Mr. Parsons?

COMMISSIONER PARSONS: I think what we've
done with this in the past is -- is to place it in
findings of fact; that is, that it is the intent to
use this facility just as a matter that they don't
need a playground on their property because there's
one in the proximity.

So I wouldn't let it escape from the
order, but you're right. We shouldn't condition it
that way.

CHAIRPERSON GRIFFIS: Well, also, and to
be clear in my mind looking at this case, what I don't

want to be is the arbiter of concerns of -- of the
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children at this facility being out in public or
utilizing any of the other facilities around. I mean,
that seems to open up a whole point of issue that I
don't think we're the authority to really arbitrate or
decide on.

But I think vyou're exactly right, Mr.
Parsons. We can -- we can put it into findings of

this happened with the community, and there may be

agreements.

Mr. Zaidain?

MEMBER ZAIDAIN: Well, I was just going to
-- I agree with both of those statements. I think

this whole list of conditions, you know, I'm sure was
something that was negotiated with the ANC, and, you
know, helped to -- to quell some of their fears. And
some of them are -- you know, are good ideas and
could, vyou know, maybe be related to the special
exception test.

For example, the priority that children
residing in the Forest Hills neighborhood -- well,
that could be something that could be used to, you
know, deal with traffic impacts throughout the
surrounding area. But it's kind of beyond our purview
to deal with those. And, furthermore, you asked the

question about, what would be the criteria to assess
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that? I can only imagine what that would be from the
ZA's standpoint.

So I think I agree with Mr. Parsons in the
sense that we should find a way to reflect these, but
I don't see how a 1lot of these would make as
conditions, unless they are clear and innumerable.

CHAIRPERSON GRIFFIS: Okay. And we'll
hear further testimony as we get through the case,
too. But I think the Board is very clear in the fact
that any conditions that attach to our order we are
very mindful to make them understandable, articulated,

measurable, and probably a few other adjectives.

So --
VICE CHAIRPERSON MILLER: Enforceable.
CHAIRPERSON GRIFFIS: Enforceable, indeed.
Okay . Any other questions from the Board at this

time? Very well.

At this point, then, let's move on to the
government reports, unless, Mr. Gross, you have
anything additional.

MR. GROSS: Not at this time, Mr.
Chairman.

CHAIRPERSON GRIFFIS: Excellent. Let's
move on to the Office of Planning, then.

MR. PARKER: Good morning, Mr. Chairman,
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members of the Board. My name is Travis Parker with
the Office of Planning.

What I would, in the absence of any
questions from the Board, stand on the record as
submitted. Of course, there's no change in adverse
impact in Office of Planning's mind if they lower to

16. So I'd be happy to answer any questions.

CHATIRPERSON GRIFFIS: Excellent. We'd
appreciate that. We did note, in the Board's mind,
the discrepancy just in the numbers. So I already

spent some time on it.

I notice that you've pretty much adopted a
lot of the conditions that came out of the community,
and I think that's fairly -- fairly clear. One of the
points of 205.6, of course, that we have not discussed
yet, but it is in the record, it is -- we do have full
jurisdiction over design, screening, lighting. So we
could delve into the architectural designs of this or
not.

The Office of Planning actually, in all
seriousness, is recommending that no additional
screening is needed or required.

Any other questions from the Board, then,
from the Office of -- yes, Ms. Miller?

VICE CHAIRPERSON MILLER: The way I read
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the OP report, it appears to me that OP supports the
application. It wasn't clear to me that vyou
necessarily supported all of the conditions. So could
you clarify?

MR. PARKER: Yes. I was listing the
conditions as an agreement between the applicant and
the ANC, and I 1left that to the Board, whether the
conditions are included in the order.

VICE CHATIRPERSON MILLER: Thank you.

CHAIRPERSON GRIFFIS: Well, to push that a
little bit further, then, is it OP's position that
this meets the criterion without conditions?

MR. PARKER: Yes, it is.

CHAIRPERSON GRIFFIS: Excellent. Thank
you very much.

Any other questions from the Board?
Applicant have any cross examination of the Office of
Planning? Does the ANC have any cross examination of
the Office of Planning?

Very well. We thank you very much. It's
very clear.

Let's go to, then, the ANC report.

MEMBER ZAIDAIN: Actually, I -- before we
get to the ANC, you know, part of -- this is a point
of clarification. I want to make sure I'm
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understanding. 205.2 says that the center must meet
all code and licensing requirements.

CHAIRPERSON GRIFFIS: But to be clear, it
says, "It shall be capable of meeting all" -- go
ahead.

MEMBER ZAIDAIN: Oh. Actually, that may
be the clarification I was looking for. I just wanted
to make sure that we were okay to proceed, given that
the recommendation was that they can be granted a
license, and they haven't gotten one yet. But --

CHAIRPERSON GRIFFIS: I think there's

direct wording in the regulations.

MEMBER ZAIDAIN: That's true. Okay.
Thank you.

CHAIRPERSON GRIFFIS: Okay. Yes?

MR. BARDIN: Good morning, Chairman
Griffis, and members of the Board. I'm David J.

Bardin, designated by ANC-3F to represent them in this
proceeding, together with my colleague who is sitting
on vyour right, my 1left, Commissioner Robert V.
Maudlin.

The church and a handful of the neighbors
live in my single-member district. Most of the
neighbors live in Commissioner Maudlin's single-member

district.
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The ANC passed a resolution which was
filed with you, and it's Exhibit 27 in your record.
The whereases tried to give you factual information,
setting the context of what is proposed here in terms
of the size of the church, the parking facilities, the
number of classrooms in the church, the hours in which
they are used now or not used, the kind of traffic we
have in this part of the neighborhood, the kind of
parking situations we have 1in this part of the
neighborhood, the kind of special events, including
primary and general elections, we have in this part of
the neighborhood, indeed in this wvery church.

And if I may, I would not like to repeat,
I assume that's all part of the record before you as
an exhibit. I don't need to repeat it. What the ANC
decided, and advises you, is the ANC has no objection
to the application. The ANC has no objection to the
conditions that are proposed to you by the applicant
in negotiation with wvarious individual neighbors and
groups of neighbors and citizens association.

So there's no objection as to either one.

I'd be happy to answer any questions. That concludes
our presentation.

CHAIRPERSON GRIFFIS: Good. Couple of

quick clarifications. One of the whereas -- and,
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first of all, 1let me compliment vyou. It's an
excellent report.

MR. BARDIN: Thank you, Mr. Chair.

CHAIRPERSON GRIFFIS: The whereas when the
church activities attract many more vehicles than the
church parking spaces, attendees have readily found
on-street parking in the wvicinity. That goes to your
comment this morning that there is ample offsite on-
street parking?

MR. BARDIN: There is adequate on-street

parking in that immediate part of the neighborhood,

yes.
CHAIRPERSON GRIFFIS: Okay.
MR. BARDIN: When the church has a lot of
people, it attracts -- and since almost all of its

members are not people who live in the neighborhood --
in fact, most of them don't live in the District --
they have to -- they park beyond that. And I have
been at one -- one event in the church, which was a
religious drama, which attracted people from the
entire east coast of the United States.

CHAIRPERSON GRIFFIS: Interesting.

MR. BARDIN: And Texas 1license plates,
Rhode Island license plates, and I haven't seen any

problems. That was an evening event. Usually their
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church services are basically Saturday morning.

CHAIRPERSON GRIFFIS: Okay. Others?

MEMBER ZAIDAIN: Yes. I have -- you noted
in one of the whereases that this is a District of
Columbia polling place in all general and primary
elections. Do you foresee there being any conflict
between the parking -- Dbetween the program that's
before us today and the polling activities, in terms
of parking? Do you think they're -- would the parking
facility be able to handle that in your opinion?

MR. BARDIN: I doubt that there would be a
problem. I've asked the school what their plans were.
On Election Day, that's the polling place of precinct
138, and at the time they hadn't decided whether they
were to have sessions on Election Day or not. But
even if they do, there are extra --

MEMBER ZATIDAIN: Okay. Well, Fjust from
your observations, since you're in the neighborhood.

MR. BARDIN: It can work. My personal
opinion is it can work.

CHAIRPERSON GRIFFIS: Maybe the kids can
work the polls. Is that possible?

MR. BARDIN: I missed --

CHAIRPERSON GRIFFIS: They could

volunteer. Okay.
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MR. BARDIN: A lot of people walk to the

polls, people drive. Some people choose not to park
in those parking spaces. They choose to park on the
street. It's -- and people vote all day.

CHAIRPERSON GRIFFIS: Okay.

MR. BARDIN: It works.

CHAIRPERSON GRIFFIS: Excellent. Other
questions? Ms. Miller?

VICE CHAIRPERSON MILLER: Mr. Bardin, why
should enrollment be limited to 16 children as opposed
to 207 What's the adverse impact of four more
children?

MR. BARDIN: Are vyou asking me, Ms.
Miller, whether I personally believe that enrollment
needs to be restricted to 167 I'm sure you're not,

because I'm simply speaking for the ANC.

VICE CHAIRPERSON MILLER: You are --
excuse me. The ANC has the resolution that says for
up to a maximum of 16 children. And I'm asking you
what's the -- what's the rationale?

MR. BARDIN: We were told by the center,
the Hall Center, that they initially planned 12
children in the morning. They might want to go up to
16. And the resolution is no objection. If they had

come up and said 20 or 32, I can't tell you how the
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ANC would have voted.

If I were not speaking for the ANC, and
this was a single-member opinion, I could tell you how
I would have wvoted. But, I mean, this is -- let me
clarify. These conditions are basically not written
by the ANC. You may assume the ANC is the community.

It wasn't. ANC's major role --

CHAIRPERSON GRIFFIS: Who wrote the
conditions?

MR. BARDIN: Well, it was the -- the
center, in negotiations with individuals and with the
citizens association. And they showed wus various
drafts, as you can see from this, and basically the
ANC comments were that -- to question whether
something should be in there, and we took some things
-- asked them to take some things out, which they did.

CHAIRPERSON GRIFFIS: Let me interject
here, because this isn't a difficult case, and it's
not -- we don't huge opposition, so it's a perfect
time for me to make this point.

First of all, we always applaud community
negotiation and communication in order to address
issues before it comes to us, so we don't have those
battles here, as much as possible. But we still have

our responsibility. And what I understand Ms. Miller
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is doing is actually going to -- we're being asked to
condition our order in order to mitigate any sort of
potential impact, negative impact.

But, quite frankly, we don't have any
evidence of negative impact. So how are we going to
condition it? And that's where it gets to be a
difficulty. If you folks are all settled out in the
community, and you've, you know, signed your contracts

and made all of your deals, and then you come to us

and say, "Here, this is what you do," it removes our
responsibility. And I can't have this Board remove
its own responsibility for -- for reviewing and

deciding on applications.

And, again, I underscore the fact that
this is not a monumental or difficult case, so I can
make this point without having the whole uproar of the
hearing room.

(Laughter.)

MR. BARDIN: Well, obviously, Mr.
Chairman, there were people in the community who
expressed concerns as you find of wvarious kinds. And
we had a couple of people that actually came to our
meeting and expressed their concerns, and one of --
some people who came to the single-member district

meeting before that.
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So I've heard them, and others have heard
them. And the center tried --

CHAIRPERSON GRIFFIS: But do you
understand my --

MR. BARDIN: -- to meet those concerns by
coming up with some agreement that -- that reflected
what they planned. Now --

CHAIRPERSON GRIFFIS: My concern is this:

that two or three individuals can define and actually
take our role, and I'm not sure for the benefit of the
overall community. And that's what I'm trying to
balance here. If we are the ones to -- to receive
evidence, and then decide on the level of undue or
negative impact, then let us do it.

MR. BARDIN: I understand vyour concern,
Mr. Chairman, but I don't think I'm authorized by the
ANC to tell you more than what's in our resolution. I
can report to you that at our meeting --

CHAIRPERSON GRIFFIS: Right.

MR. BARDIN: -- there was a proposed
amendment to the resolution which would have had the
ANC, had the amendment been passed, asking for a
condition which said that this applicant might never
come to you with certain amendments to request raising

the ceiling.
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CHAIRPERSON GRIFFIS: Right.

MR. BARDIN: And that was voted down, and
one of the arguments for voting it down was that --
how could the Board 1legally deny the right of an
applicant to come back to you some day, a year or 10
years in the future? After all, under the
Constitution, all of us have the right to petition our
government .

CHAIRPERSON GRIFFIS: Right.

MR. BARDIN: For address of grievances.
And the majority of the ANC did not adopt that
amendment.

CHAIRPERSON GRIFFIS: Right.

MR. BARDIN: So I understand what -- what
concerns you, but we were trying to move this thing
through. And as long as there's no problem that we
saw, 1f you saw fit to include these conditions, we
didn't express a concern.

Let me say something about the condition
number 3, about admissions priority. I don't think
anybody should assume that the ANC would enter into an
agreement with the Hall Center for something 1like
that. One of the witnesses from the Hall Center
suggested that the ANC do that. That's --

CHAIRPERSON GRIFFIS: Right.
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MR. BARDIN: I wouldn't predict that
that's a likely thing to happen.

CHAIRPERSON GRIFFIS: And that's a good
point. And let me be absolutely clear, and I'm going
to let this go, Mr. Bardin, because I am using you
more as a platform to make my statement than to be
reprimanding any sort of action by the ANC. But you
bring up an excellent point of what would be legal or
not within the jurisdiction.

And when I look at this, I say, "I'm not

sure how we could make a decision and deliberation and

then condition it," because it sets us up -- not that
it would happen -- but we have to legally defend why
we would condition certain things. So we obviously

have to base that on findings of fact, in which case
we're going to be looking pretty hard to do that.

But that being said --

MR. BARDIN: Well, I mean, I -- you could
probably interpret the situation that's before vyou
now. But, of course, I defer to -- to Corporation
Counsel on this -- as really a proposal by the
applicant that they be given a special exception up to
certain limits, which they are proposing.

CHATIRPERSON GRIFFIS: Indeed.

MR. BARDIN: And maybe that's the way you
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want to look at i1t, just as in the other case, as
Commissioner Parsons suggested, you could, instead of
making it a condition, have a factual finding.

CHAIRPERSON GRIFFIS: Right.

MR. BARDIN: And you can do a 1lot of
things like that.

CHAIRPERSON GRIFFIS: Right.

MR. BARDIN: This has been a friendly
discussion. I should report to you that even people
who had concerns recognize that perhaps they would all
go away and evaporate once the school started
operating.

CHAIRPERSON GRIFFIS: Good.

MR. BARDIN: And we tried to get you
something that you could deal with quickly.

CHAIRPERSON GRIFFIS: Right.

MR. BARDIN: And efficiently and act upon
it --

CHAIRPERSON GRIFFIS: And then I go --

MR. BARDIN: -- because, frankly --

CHATRPERSON GRIFFIS: -- looking at the
friendly application.

MR. BARDIN: -- I mean, I -- the point in
our last whereas, we have got a facility in our

neighborhood -- this church, right? Which has a whole

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

117

bunch of classrooms as part of their religious program
on Saturdays, but are going unused, virtually unused,
the entire rest of the week.

One of those classrooms is being dedicated
to this contract. Maybe at some point in the future,
maybe not, they'll have a second classroom. We have
all of these ©parking spaces and this U-shaped
driveway, which is hardly utilized at all except on
Saturdays and occasional special occasions. The
church posts all of their special occasions on their
website. You can look them up.

And to me, this is an obvious mixed use
kind of thing. In our resolution, i1it's a kind of
mixed use, right? It's an educational mixed use on a
very small scale in relationship to the scale of the
church building, the church's capacities, the church's
activities. As long as the church is comfortable with
it, we don't see any objection to it.

CHAIRPERSON GRIFFIS: Excellent. Thank
you very much.

Others?

VICE CHAIRPERSON MILLER: I just have two
points. When I look at your resolution, it -- you say
that ANC-3F does not object to the application or the

proposed conditions. The way I read that is you could
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-- you don't object to the application by itself, even
without the conditions, i1s that correct? Either way,
with the conditions, without the conditions.

MR. BARDIN: It means exactly what it
says, yes.

VICE CHAIRPERSON MILLER: Okay.

MR. BARDIN: We don't object to the
application.

VICE CHATRPERSON MILLER: Or the
conditions.

MR. BARDIN: And we don't object to the
conditions. And if they had been different, we would
have considered whatever we would have considered.

VICE CHAIRPERSON MILLER: Okay. I have
one other question for you which is more of a generic
guestion.

MR. BARDIN: By all means.

VICE CHAIRPERSON MILLER: It goes to
notice. What do you mean by "duly noticed"?

MR. BARDIN: Place a notice in the --
well, first of all, we had a preliminary presentation
by the school, what we call the open forum section of
a -- of a meeting when it wasn't on the agenda, just
to alert people it was coming up. And that got some

publicity. And, for example, it was reflected in our
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minutes, which go up on the website that the ANC
maintains.

As far as the -- then there was a notice
of a single-member district that I called, because the
church is in my district -- Commissioner Maudlin also
participated -- to discuss 1it. That was noticed in
the local newspaper, the Northwest Current, and we put
up notices in the neighborhood in various places.

Then, there's the notice of the actual
meeting where this resolution was adopted. There's a
notice in the Northwest Current that that issue would
be discussed. There were notices put up on various
bulletin Dboards, including the playground that's
talked about here has a bulletin board that was paid

for by the ANC a few years ago in a refurbishment.

And that was there. There were notices
put on telephone phones. Commissioner Maudlin made it
his business to -- he has a list serve, so he sends it

to everybody who is interested in being on the ANC's
list serve. They got notice of that. He has

delivered notices to people who 1live in the

neighborhood.

VICE CHAIRPERSON MILLER: Well, I mean,
that's quite extensive. I just -- I'd like to make
this point. With respect to 3115.1, since you're
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here, C says whether proper notice of the meeting was
given by the ANC. And some ANCs, when they submit
their zreport, address this -- this requirement by
actually stating how notice was given. And I think
that's very helpful to us in giving us the big picture
with respect to the great weight issue.

If you say notice was given by the list
serve in the Northwest Current, or this particular
issue, it's very helpful in written form. And so I
would Jjust like to request that you do that in the
future, in your written reports.

Thank you.

MR. BARDIN: I'll pass that back. Thank
you.

CHAIRPERSON GRIFFIS: Interesting point.
I'm not sure we needed to read all of that, but we'll
figure that out.

MR. BARDIN: As long as we don't have to
give you copies of the placards.

CHAIRPERSON GRIFFIS: That's right.

MR. BARDIN: Maybe we should. Maybe --

CHAIRPERSON GRIFFIS: That's right.

(Laughter.)

MR. BARDIN: Maybe we will. Maybe we

will.
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CHATRPERSON GRIFFIS: Okay. Before we
lose total control here, any other questions from the
Board for the ANC? Does the applicant have any cross
examination of the ANC?

Very well. Thank you both very much. We
do appreciate your being here and --

MR. BARDIN: Thank you, Mr. Chairman.

CHAIRPERSON GRIFFIS: -- speaking with us.

The only other attendant government
reports I have is Exhibit Number 24, which was the
D.C. Department of Health. I don't assume that
there's any representative from the Health Department
here, in which case let's move on. Oh. No, I didn't
see a hand up.

Let's move on, then. Is there anyone here
to give testimony in support or opposition of
Application 171057? Not seeing any indication of
persons giving testimony, we can go to closings, if

there are any closings. Mr. Gross?

MR. GROSS: Some brief factual comments,
Mr. Chairman. I checked with Caroline James on the
process regarding the 20 wversus 16 -- the 20 we

originally requested by way of number of children.
The number was reduced to 16 after meeting with Forest

Hills Citizen Association.
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So Dbasically at the time of the ANC
meeting 16 was what was on the table in front of the
ANC, so that's what they had a chance to review.

Thank vyou. That concludes our case. We
request approval.

CHATIRPERSON GRIFFIS: Thank you very much.

We do appreciate that.

Board members, any further questions? Not
seeing any further questions, I think we can take this
up under a motion. And I would move approval of
Application 17105 for a special exception to allow a
child development <center for 16 children, six
teachers, under Section 205 in the existing church
premises, 3150 Chesapeake Street, N.W.

I would offer the conditions that relate
to the finding of what the application actually is.
So, for instance, condition -- well, I'm going to
propose this so that we have something articulated to
discuss. We can put this in a condition in terms of
hours of operation, which I think is somewhat
appropriate.

Condition 1, the nursery school would
operate Monday through Friday mornings with -- 8:00
a.m. to 12:00 p.m. Second, the parent-toddler

programs would operate Monday to Thursday afternoons,
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and also a time period 1:00 p.m. to 4:00 p.m.

I'm skipping through these very quickly,
so not to read all of that. You have it in front of
you.

Three --

VICE CHAIRPERSON MILLER: Mr. Chairman?

CHAIRPERSON GRIFFIS: Yes.

VICE CHAIRPERSON MILLER: With respect to
number one, are vyou intentionally 1leaving out the
limitation of the number of children, teachers, and
staff? Or are you just zipping through quickly?

CHAIRPERSON GRIFFIS: Yes, I'm zipping
through quickly. If I'm taking things out, I will
note what I'm taking out.

VICE CHAIRPERSON MILLER: Okay.

CHAIRPERSON GRIFFIS: Three, I would not
have that as a condition, which goes to admissions
priority. The summer session -- I would also include
as a clarification/condition that it was an eight-week
period duration with the same enrollment as the
overall school. Five would come out, of course, which

deals with the playground use.

Yes?
VICE CHAIRPERSON MILLER: It says 12
children and not 16. You're not -- are you changing
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that or you're just --

CHAIRPERSON GRIFFIS: Yes. I would
propose to Jjust have, if there's a summer session,
that it would run just as the normal session in the
facility. It seems 1like there's 1limited, if any,
evidence of how one, two, three, or additional six
children would -- would have an impact.

And I think it's a heck of a lot cleaner,
and it's also <cleaner in terms of -- of the
differentiation without going to the substance of what
the summer session is, when it begins, when it ends,
if it looks like we have the program consistent when
it's in operation.

I would stick to the four special events
as has been proffered by the applicant. I think, as
listed, the condition that the center provide written
traffic and parking instructions to parents, teachers,
staff, etcetera, is absolutely well said and should be
maintained.

I would offer a condition that read, "The
center will designate a neighborhood 1liaison for
neighbors to contact. That 1liaison would record
complaints and concerns about the center's operation,
would record -- or would disseminate to the staff for

curing that complaint, and then would record any
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action and the date taken at that -- attendant to that
complaint. And that is what I'd have as the
conditions.

Yes?

VICE CHAIRPERSON MILLER: I just want to
raise this question. I'm not sure I -- I know how to
deal with it. But number 6, with respect to --

CHAIRPERSON GRIFFIS: Why don't we do this
-- would you like to second the motion, and then we
can deliberate?

VICE CHAIRPERSON MILLER: Yes. I'll
second the motion.

CHAIRPERSON GRIFFIS: Excellent.

VICE CHAIRPERSON MILLER: And then moving
on to -- number 6 was the -- one of the issues I
raised with respect to why no more than four special
events 1in any year. And we don't really have any
evidence in our record as to adverse impacts on that
-- of more than four special events.

And the reason we would be including this
would be based on the applicant's representation that
that's all they intend to do. And I don't know
whether this is one that could go in the findings as
to what their intent 1s, as opposed to being a

condition. I throw that out for discussion. Anybody
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have any other comments on that?

CHAIRPERSON GRIFFIS: Well, what action
are you proposing?

VICE CHAIRPERSON MILLER: I would propose
that it be put in the -- it could be put in the
findings that the applicant intends to have only four
special events a year, or something to that effect.
Or has represented or has agreed with the citizens
association or something to that effect.

CHAIRPERSON GRIFFIS: Okay. And that
would remove --

VICE CHAIRPERSON MILLER: As opposed to a
condition imposed for enforcement by, you know, this
Board.

CHAIRPERSON GRIFFIS: I see. Comments?
Mr. Parsons?

COMMISSIONER PARSONS: I guess I'm having
problems with your conversation on this. It's almost
as though you're inviting the ANC to pass to us an
unfinished project and spend probably -- I'm going to
presume they spent three or four nights, or maybe two
years, on this.

And vyou're annoyed at that, because
they're bringing forward a project that they support

or do not object to, and you don't want to put these
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conditions in that they've negotiated, Dbecause you
haven't got anything on the record that says that's
appropriate. I don't get it. I really don't get it.

VICE CHAIRPERSON MILLER: Let me clarify
one thing for you. The ANC report said they do not
object to the application, and they don't object to
the conditions -- either one of them, with or without
the conditions. That was the discussion I had with
Mr. Bardin.

COMMISSIONER PARSONS: I understand.

VICE CHAIRPERSON MILLER: So it's not 1like
they've agreed and worked out these conditions. The
ANC hasn't done that.

COMMISSIONER PARSONS: But that doesn't
make any difference. For once, a community brings to
us a project that they support, forget the word
"support," not object to, and you're not willing to
put some of these conditions in, which we normally put
into cases like this.

I agree how many kids should go to the
playground is a little -- a far reach. But, I mean,
how many hours have you spent on a case similar to
this where the citizens are violent about how many
special events would occur? And you routinely put it

into your orders, and I -- I don't understand why
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you're hesitant to do that. It's routine that you put
something like this into your orders.

VICE CHAIRPERSON MILLER: It's routine
when there are people that come forward and say --

COMMISSIONER PARSONS: Oh, so you guys
have --

VICE CHAIRPERSON MILLER: -- 1f there are
all these events, then it's going to cause all this
traffic.

COMMISSIONER PARSONS: Oh, this is --

VICE CHAIRPERSON MILLER: We don't have
any of that in our record.

COMMISSIONER PARSONS: Oh. So Mr. Bardin
will have to go get somebody out of the neighborhood
to say, "Six would be objectionable," and then you
would agree to put in four. I disagree with your
train of thought.

CHAIRPERSON GRIFFIS: I think both

positions are excellent and well said that address

often times what we have to -- what we have to
process. And I would suggest at this point, 1if it's
amenable, to hold six in. And I'm -- again, the
severity of it is limited. The testimony also from

the applicant is that that's all that they would

effectually utilize.
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I think the fact of notice to the ANC of
the events will enable them to continue to monitor and
also to continue to see if this would be an aspect
that would need to be changed.

And, well, perhaps I shouldn't say it on
the record. No, I won't.

COMMISSIONER PARSONS: Please don't.

(Laughter.)
CHAIRPERSON GRIFFIS: There it 1is. I
would propose that we don't amend -- hold six at this

time just out of clarity, and also based on the fact
that the applicant has proffered that to us.

VICE CHAIRPERSON MILLER: I can -- I go
along with that.

CHAIRPERSON GRIFFIS: Okay.

VICE CHAIRPERSON MILLER: I just wanted to
raise the issue for discussion purposes.

CHAIRPERSON GRIFFIS: Good. And as Mr.
Parsons has brought up, we often have several, as we
say, boilerplate conditions, or at least items in the
conditions. Is there any discussion from the Board in
terms of time limit on this? There has been no
evidence or discussion, but special exceptions are
often timed.

COMMISSIONER PARSONS : I think our
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practice has been if there's concern in the community

about a facility of this scope, size, and practice,

that we put a time limit on it. But there's been no
expression of -- of concern in that regard.

CHATRPERSON GRIFFIS: Well said. Other
opinions?

VICE CHAIRPERSON MILLER: I believe I read
something in the papers, and I need to go back and
look. But there was something about a three-year

period, and I'm not sure what that related to. Let me

look.

CHAIRPERSON GRIFFIS: In the applicant's
filings?

MS. BAILEY: Mg. Miller, if I can just
refresh your -- did you find it?

VICE CHAIRPERSON MILLER: No. Maybe I'm
wrong. Maybe I'm mistaken. I'm sorry.

MS. BAILEY: The applicant indicated that
the negotiations are currently underway to develop a
three-year lease agreement.

VICE CHAIRPERSON MILLER: Okay. That's --

CHAIRPERSON GRIFFIS: Good. I'm inclined
to run with Mr. Parsons' statement, and that is, vyes,
the time often is to revisit the special exception.

This does run with the user as a difference in an area
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variance, and I think that is appropriate enough at
this time. So I would not be including a time limit
on the special exception.

Any other further discussion/deliberation
on this? Clarifications and conditions? Not noting
any need for further deliberation, then I would ask
for all in favor of the motion, signify by saying aye.

(Chorus of ayes.)

Opposed?

(No response.)

MS. BAILEY: The vote i1s recorded as five,
zero, zero, to approve the application. That's for 16
children, six staff -- six teachers and two staff.
The motion was made by Mr. Griffis, seconded by Ms.
Miller. Mr. Etherly, Mr. Parsons, and Mr. Zaidain are
in support.

And I'm assuming this is a full order, Mr.
Chairman?

CHAIRPERSON GRIFFIS: Ms. Bailey, I don't
see the need for a full order. I know we were
indicating certain findings of fact, but I think that
can be in -- in the description of the case and do a
summary order on this with conditions.

MS. BAILEY: Thank you, sir.

CHAIRPERSON GRIFFIS: Thank you.
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CHAIRPERSON GRIFFIS: Thank you.

Okay. Let's keep moving, then.

MS. BAILEY: The next case is Application
Number 17107 of Bennett Career Institute, pursuant to
DCMR 3103.2, for a variance from the off-street
parking requirements under Subsection 2101.1 for a
vocational/technical school and «child development
center 1in the C-1 district at premises 700 Monroe
Street, N.E., Square 3657, Lot 827.

MR. RAY: Good morning.

CHAIRPERSON GRIFFIS: Good afternoon.

MR. RAY: Good afternoon by now.

CHAIRPERSON GRIFFIS: Yes, indeed.

MR. RAY: I'll try to be efficient. So
based on the summary, we are requesting a variance
from our --

CHAIRPERSON GRIFFIS: I'm sorry. Just
start with your name and address, please.

MR. RAY: I'm sorry. My name is Todd Ray,
and I'm a principal with Studio 27 Architecture. Our
address is 1777 Church Street, Washington, D.C. 20009.

CHATIRPERSON GRIFFIS: Okay.

MR. RAY: So our request is for a variance
of off-street parking, and it's Dbasically we've

calculated that we will have a need of 28 parking
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spaces. And we currently have the side availability
for nine parking spaces.

The reason 1is 1is there 1is -- on the
property there is an existing structure that's a four-
story structure, and the remaining site -- there's a
small section that's dedicated to a child development
center playground. And then the balance of the site
in total will be committed to parking.

To accommodate the additional parking
needs that we will have there, we have gone into a
lease agreement with Redstone Corporation, which has a
shopping center very near to us, and we will be
leasing the additional -- an additional 20 spaces
there and be providing shuttle service for additional
students, or for the students who would like to drive.

We are in very close proximity to the
Catholic University/Brookland metro station. And a
high majority of the students that will attend the
Bennett Career Institute will actually be traveling by
public transportation, and that's not to mention the
fact that we are on several major bus lines.

CHAIRPERSON GRIFFIS: Anything else?

MR. RAY: That'll be it.

CHAIRPERSON GRIFFIS: Okay. Obviously, we

can be very efficient with this, since we've heard
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this before.

MR. RAY: A number of times.

CHAIRPERSON GRIFFIS: Right. So I should
open up by saying welcome back.

MR. RAY: Thank you.

CHAIRPERSON GRIFFIS: You've done a lot of
work on the outside, and, of course, previously you
were here for a use variance.

MR. RAY: Yes.

CHAIRPERSON GRIFFIS: And actually have
gone through and gotten the whole zoning changed --

MR. RAY: Yes.

CHATIRPERSON GRIFFIS: -- which is what we
recommended. And so we're here now for the variance
from the off-street parking requirements.

Now, as we're processing this application,
we're looking at a variance. I mean, it 1is not a
special exception to provide off-street or offsite, or
anything of that nature. And as you've indicated, the
parking spaces that can be accommodated onsite is a
total of nine.

(Whereupon, a loud drilling noise begins.)

That is some interesting sound, but I will
continue through it.

Do you know off hand -- did you do any
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quick survey? You've indicated that there's ample on-
street parking. Of course, that doesn't go to any
sort of parking count for us. But do you know of --
well, I think it's -- it's your understanding, your
testimony, that there is ample off-street -- on-street
parking in the area?

MR. RAY: There is. I would not say
there's ample on-street parking in the area --

CHAIRPERSON GRIFFIS: Okay.

MR. RAY: -- to accommodate the balance of
our need. That's why we were trying to -- we've gone
to alternate sources of locating 20 additional ones
that we can lease for long term and provide a shuttle
service.

CHAIRPERSON GRIFFIS: Okay. And what 1is
the bus shuttle service? I know it goes from your
other facility. How often does it run? How many
people? Do you own the wvehicles, or is it leased?
Just give me the outline of the program.

MR. BENNETT: Yes. Good afternoon. Chet
Bennett, 680 Rhode Island Avenue, N.E., Washington,
D.C. We have our own service that is going to go to
the old site, which is about a mile away, less than a
mile away. And what we normally would do is every

hour or so we will have the shuttle just to go back
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and forward.

And, again, 1like Mr. Ray stated, the
majority of our students are on the metro, which is
next to our facility.

CHAIRPERSON GRIFFIS: Okay. And you own
the vehicle that transports?

MR. BENNETT: The passenger van, yes, sir.

CHAIRPERSON GRIFFIS: Yes. Okay. And
it's an opportunity if someone was at the other side,
off a certain cycle, that they could call and possibly
let you know that they're there? Can you hear me?

MR. RAY: We can barely hear you. But it
should also be noted that one -- the original location
at the Redstone property is on -- is exactly at the
Rhode Island metro station.

CHATIRPERSON GRIFFIS: I see.

MR. RAY: And so it's one metro stop away
also.

CHAIRPERSON GRIFFIS: Okay.

MR. RAY: If the -- I'm sure they would go
pick them up if the need was there.

CHAIRPERSON GRIFFIS: Okay. In vyour
submission, you addressed a -- let's take 10 minutes
and just figure out what this is, see if we can stop

it. We'll be back.
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(Whereupon, the proceedings in the
foregoing matter went off the record at

12:32 p.m. and went back on the record at

12:35 p.m.)
CHAIRPERSON GRIFFIS: Okay. Let's
reconvene. That may start up a little bit, but we'll

see how long $5 gets us.

(Laughter.)
Where were we? We were at -- yes, I was
going into -- you indicated in your -- your addressed

the financial hardship, and, of course, you're not
needing to prove that at this time in terms of the
parking variance. But I take it in your testimony
it's fairly clear, first of all, the unique aspect of
the existing site, and then the existing building that
is configured on the site.

The wuse now, of course, 1is a matter of
right with the change of the zoning, which then with
these unique conditions and the shape of the building
itself, and then the structure, does not allow any way
to provide the parking. And, obviously, the practical
difficulty is vyou cannot occupy this and run your
program without having the reduction in parking in
order to facilitate it, which I think is fairly clear.

How long is the lease arrangement across
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the street?

MR. BENNETT: We didn't really put a
timeframe on it. They had -- I believe it was between
five, 10 vyears, but it wasn't -- it wasn't really

clear.
CHAIRPERSON GRIFFIS: Okay. So basically
month to month, though.

MR. BENNETT: Yes. I mean, it's something

that we could -- we could probably go into some long-
term -- we have been there for over 12 years, so we
are, you know -- we are really good tenants.

CHAIRPERSON GRIFFIS: Right. And do you
-- provide the Board with some indication of the
program requirement to have that parking available,
meaning is it important for your own program to have
that amount of parking?

MR. BENNETT: The additional 20 spaces?

CHAIRPERSON GRIFFIS: Yes.

MR. BENNETT: Well, personally, the metro
station, which is, of course, right next door to us,
would suffice. One of the main reasons we're doing it
is also because we want to Dbe good neighbors to
Catholic University, and they have -- came to us with
concerns in reference to this.

So what we did was we negotiated a lease
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just to make everyone happy, even though we know that
the majority of our students does not have cars. So,
but we did get that lease in the event that, let's
say, there's a show or something that we may need
extra parking for. But right now we don't really --
me, personally, we don't see the need of extra parking

when we're right next to the metro.

CHAIRPERSON GRIFFIS: I see. Okay.
Anything else? Any other questions from the Board
members?

Good. Then, let's move on to the Office

of Planning.

MS. THOMAS: Good morning, Mr. Chairman,
members of the Board. I am Karen Thomas, presenting
the Office of Planning's recommendation on BCI's
request for a parking variance.

Briefly, the Office of Planning has no
objection to the applicant's request for a parking
variance. To highlight the items in our report, we
believe an exceptional situation is created by the
size of the building on the lot, and its configuration
does not allow the applicant to legally provide more
than nine spaces.

Section 2101 requires 28 spaces to

accommodate parking for the attendees and staff of the
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institute and its child development center.
Therefore, the applicant faces an exceptional
practical difficulty induced by the physical
constraints of the site.

OP's discussion with DDOT indicated no
objection to the proposal, if the applicant adopts
measures to ensure that on-street parking does not
increase by encouraging attendees to use metro and
other means of public transportation.

The applicant has indicated that most
attendees do not own a car, and BCI is proposing a
shuttle bus service to and from the Rhode Island
shopping center's parking lot, where they have a lease
arrangement for 20 additional spaces at the shopping
center.

BCI is located 1less than 500 feet from
metro's red line, and it is served by a number of
metro bus routes. The Office of Planning concludes
that the applicant has met the burden of proof
pursuant to Section 3103 for a variance from the
number of parking spaces onsite and encourages the
applicant's attempt to mitigate any on-street parking
by providing offsite parking and a shuttle service to
the institute.

Thank you.
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CHAIRPERSON GRIFFIS: Thank you very much.

Does the Board have any questions of the
Office of Planning? Ms. Miller?

VICE CHAIRPERSON MILLER: Wouldn't the
variance be for 19 spaces as opposed to 20? You said
that they -- they have nine and they need 28.

MS. THOMAS: Yes, that's correct. But
they indicated they would provide one extra space, an
even figure. So 20 spaces. So we agreed to 20.

VICE CHAIRPERSON MILLER: Okay.

MS. THOMAS: But it's for 28, so 19 and
nine, yes.

VICE CHAIRPERSON MILLER: And is OP's
recommendation in support based on having as a
condition that the 20 spaces be available in the lot?

MS. THOMAS: Yes. We would support that
to address Catholic University's concern about any
parking that might take place around their campus
area.

VICE CHAIRPERSON MILLER: Okay. Thank
you.

CHAIRPERSON GRIFFIS: Any other questions?

Applicant have any cross examination of the Office of
Planning?

MR. RAY: No.
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CHAIRPERSON GRIFFIS: Good. Thank vyou
very much. Appreciate the report. It was very
conclusive.

Let's move on, then, to the ANC report,
ANC-5C. We had something from the previous
application. Did you go back to the ANC with this
application?

MR. RAY: No, because we had actually --
in our first application we had presented to the ANC
the exact same information, and so we just --

CHAIRPERSON GRIFFIS: Right.

MR. RAY: -- let -- we just kept the same
letter.

CHAIRPERSON GRIFFIS: Okay. And they were
in support of the previous application, is that
correct?

MR. RAY: That's correct.

CHAIRPERSON GRIFFIS: Also, in our file I
think we did consolidate a lot of the information in
the previous file. Officially, we can figure out --
we may have consolidated the entire application.

MR. RAY: Oh, okay.

CHAIRPERSON GRIFFIS: So we have carried
over some of the letters of -- of support. Of course,

most prominently we should note that Council Member
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Vincent Orange had written in in support of the
application, and that is on file with this.

I don't have any other attendant
government reports, unless you're aware of any. Not
seeing any, 1is anyone here to give testimony today
about -- regarding Application 17107, either in
support or opposition? Not seeing any indication of
people wishing to give testimony, we'll turn to you
for closing remarks.

MR. RAY: We'll let it rest as it is.

CHAIRPERSON GRIFFIS: Very well. I would
move approval of Application 17107, the Bennett Career
Institute. This would be for a variance from the off-
Street parking requirements, which is under
Section 2101.1, which would facilitate the
vocational/technical school and child development
center, at premises 700 Monroe Street, N.E.

And I would have one condition to my
motion for approval, that the Bennett Career Institute
is to provide 20 offsite parking spaces during the
hours of operation, and would ask for a second.

MEMBER ETHERLY: Seconded, Mr. Chair.

CHAIRPERSON GRIFFIS: Thank vyou, Mr.
Etherly.

I think the record is full, and I don't
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need to restate. But I think the burden of proof for
this wvariance has been met. And we are all familiar,
having run through this once before, and now with the
submissions and testimony of today. And so I will let
it rest at that.

Mr. Zaidain?

MR. ZAIDAIN: Yes. Actually, there was
just a point of clarification. In the self-

certification form, they stated they need 43 parking

spaces. But we are -- we clarified that to be 28.
Or, I'm sorry, they're required to have 28. So the
relief is from that -- from that requirement, correct?

CHAIRPERSON GRIFFIS: The question is the
variance is from the 28 spaces?

MR. ZAIDAIN: Right.

CHAIRPERSON GRIFFIS: Yes.

MR. ZAIDAIN: Okay.

CHAIRPERSON GRIFFIS: That's -- that is
correct.

MR. ZAIDAIN: Right.

CHATRPERSON GRIFFIS: And as -- you
know --

MR. ZAIDAIN: I'm perfectly happy with the
motion, and I'll vote to support it. I mean, I'm
somewhat -- a little -- we go back and forth on these
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parking issues about the offsite requirements. We
actually even heard testimony that suggested they may
not even need to have that kind of condition there.

But I understand the concerns of Catholic
University and the Office of Planning, so I'll support
the motion.

VICE CHAIRPERSON MILLER: Mr. Chairman,
just for clarification, I think the wvariance is for 19
spaces. They have -- they're required to have 28,
they have nine. They need 19 more, and they're going
to be getting 20 more.

CHAIRPERSON GRIFFIS: Any other
clarifications? Deliberation? Comments? Not noting
any Board comments or deliberation, I would ask for
all of those in favor of the motion signify by saying
aye.

(Chorus of ayes.)

Opposed?

(No response.)

MS. BAILEY: Mr. Chairman, I'm sorry.
Would you please tell me who seconded the motion?

CHAIRPERSON GRIFFIS: Mr. Etherly did.

MS. BAILEY: Mr. Etherly? Thank you, sir.

The motion was made by --

CHAIRPERSON GRIFFIS: thank you.
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MS. BAILEY: -- Mr. Griffis, seconded by
Mr. Etherly. Mr. Zaidain, Ms. Miller, and Mr. Parsons
are in support. And that's with the condition that
Bennett is to provide 20 offsite parking spaces during
its hours of operation and that -- it's a summary
order, Mr. Chairman?

CHAIRPERSON GRIFFIS: Yes.

MS. BAILEY: Thank you, sir.

CHAIRPERSON GRIFFIS: Thank you.

Very well. Let's proceed.

MS. BAILEY: Mr. Chairman, the last case
of the morning, there was a preliminary matter
associated with that case. Did you want to just call
the participants up to the table at this point or --

CHAIRPERSON GRIFFIS: I think let's call
the case and have the participants come up, and then
we'll break for lunch and deal with -- no, we're not
going to break for lunch. I promise we're going to
get to you.

Yes, let's call the case.

MS. BAILEY: That's Application Number
17108 of Folger Park North, LLC, pursuant to 11 DCMR
3103.2 for a variance from the lot width and lot area
requirements under Section 401 to allow the

construction of three flats -- that's two-family
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dwellings -- in the CAP/R-4 district at premises 206,
208, and 210 D Street, S.E., Square 763, Lots 26, 27,
and 28.

CHAIRPERSON GRIFFIS: Good. And here we
are again.

MR. AGUGLIA: Richard Aguglia of the firm
of Hunton & Williams for the applicant, located at
1900 K Street, N.W. My office is located at 1900 K
Street, N.W., Washington, D.C.

MS. RUSTAD: Jeannine Rustad again with
Robins, Kaplan, Miller & Ciresi for adjoining
neighbors Larry and Louise Smith, and Mary Ann Snow
and James Marsh. My firm is at 1801 K Street, N.W.,
Suite 1200.

MR. AGUGLIA: Sir, I will be as brief as
possible.

CHATIRPERSON GRIFFIS: Actually, let me --
let me take it up this way. Let's establish party
status. And I have -- you have Marsh and Smith, is
that correct? Not Winters.

MS. RUSTAD: Mary Ann Snow and James Marsh
are 1in one household, and Larry and Louise Smith.
There is another application for party status, but we
are not representing that household.

CHAIRPERSON GRIFFIS: And your request for
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party status --

MS. RUSTAD: Is based on the fact that
these are adjoining property owners. They are
uniquely affected.

CHATRPERSON GRIFFIS: Yes, I'm going to
timing, actually. It's the 13 January, Exhibit
Number 28 submission?

MS. RUSTAD: Unfortunately, with the
metro, I didn't have time to go by my office. We did
it -- it was two weeks --

CHAIRPERSON GRIFFIS: Okay.

MS. RUSTAD: -- from today it was filed.

CHAIRPERSON GRIFFIS: Take my word for it.

Then, it's Exhibit 28.

MS. RUSTAD: It was a motion for party
status --

CHAIRPERSON GRIFFIS: Right. Indeed.

MS. RUSTAD: -- combined with --

CHAIRPERSON GRIFFIS: And the
Smith/Snow/Marsh party -- if we got Winter in there we
could make a theme -- 32 or 322 2nd Street and 320 2nd

Street, S.E. These are both abutting properties. Is
that correct?
MS. RUSTAD: That is correct.

CHAIRPERSON GRIFFIS: Okay. Any objection
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to granting party status to this joined group?
MR. AGUGLIA: Sir, because I was only

recently retained, I would 1like to simply check

verification of ownership. And if the ownership
matches, I will not object. Apparently, there is one
issue with one of the participants -- one of the

parties seeking to be named in terms of ownership.
And that's something they want to clear up.

MS. RUSTAD: We have -- we'll provide them
with a copy of the deed by the end of the today. What
the problem is is the Office of Tax and Revenue still
sends the tax Dbill for an assessment for the
Snow/Marsh residence to the prior owner, who is
deceased. Well, to his --

CHAIRPERSON GRIFFIS: Does Snow-Marsh live

at --

MS. RUSTAD: They have a deed, and we will
provide that to the applicant by the end of -- a copy
of the --

CHAIRPERSON GRIFFIS: I'm not sure we
really care who owns it. I mean --

MS. RUSTAD: They live there.
CHAIRPERSON GRIFFIS: -- certainly, the
establishment of long-term impact would run with the

owner. But I -- 1if I'm not mistaken, I think we've
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granted party status to residents. Is that -- is that
not true? I mean, renters. Why wouldn't a renter be
-- well, maybe not as strong.

But anyway, I don't want to delay this
based on that. I guess we can rescind it.

Mr. Smith, is there any question of
ownership of Mr. Smith's property at 322 2nd Street?

MR. AGUGLIA: I don't know, Dbecause I
haven't had a chance to -- to prepare. If you are
inclined to grant it, based upon a reservation that
should the ownership not check out, that I would have
the right to make a later objection, 1if that's
permissible.

MS. RUSTAD: I have representatives from
each household who can testify that they own their
residences, if that would clear up the issue. They
are under oath.

CHAIRPERSON GRIFFIS: What, they're here
now-?

MS. RUSTAD: Yes.

CHAIRPERSON GRIFFIS: Oh, Lord.

MR. ZAIDAIN: Mr. Chair, I don't see why
ownership plays a role in it. You know --

CHAIRPERSON GRIFFIS: Let's go.

MR. ZAIDAIN: -- they're citizens, and
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they live there, and they're adjacent.

CHAIRPERSON GRIFFIS: Without getting into
a lot of the nitty-gritty of procedural stuff, I
didn't go to law school, so it doesn't fascinate me.
Let's do this. I say that we're taking the party
status application from the two properties, and we'll
make darn sure that all the releases to represent
those two properties are appropriately before us.

But with that, are there any questions
from the Board regarding the applications?

VICE CHAIRPERSON MILLER: Just as a follow
up, I -- I assume if you knew the answer to this you
would say it. But do you know of any authority that
says party status in this kind of case turns on
ownership versus being a tenant?

MR. AGUGLIA: I don't. I don't.

CHATRPERSON GRIFFIS: Okay. And,
obviously, we'll -- as we do with everything we do,
we'll revisit it to make sure we do it right.

MR. AGUGLIA: Thank you.

CHAIRPERSON GRIFFIS: Because that's all
we care about.

MR. AGUGLIA: We hope to have it resolved
quickly.

CHAIRPERSON GRIFFIS: Good.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

152

MR. AGUGLIA: All right.

CHATIRPERSON GRIFFIS: Then we've heard any
objection -- can I hear any objection from the Board,
then, to grant them the party status as combined for
the Smith/Snow/Marsh, as will be represented by Ms.
Rustad and Mr. Nettler?

No objection? We'll take the --

MEMBER ETHERLY: No objection.

CHAIRPERSON GRIFFIS: -- consensus of the
Board and grant party status.

Let's take up Exhibit Number 26 to Raymond
Winters. Is Mr. Winters here -- present?

MS. RUSTAD: I believe he is in
California. He is not present today.

CHAIRPERSON GRIFFIS: I guess it would be
hard to be both, wouldn't it?

MS. RUSTAD: Yes.

CHAIRPERSON GRIFFIS: This party owns 312
and 318 2nd Street. Are you clear on the addresses?

312 and 318, I'm going to ask you folks,
because you're here. 1Is that what abuts going project
north on the easement that walks by the properties?
Do the rear of these properties back into it?

MS. RUSTAD: Yes.

CHATIRPERSON GRIFFIS: Those are the folks
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you're representing?

MS. RUSTAD: Yes. 1I'll have Mary Ann Snow
come up.

CHAIRPERSON GRIFFIS: Excellent.

Let me be absolutely clear for my Board.
All I'm trying to do is get a clarification question.

As -- as you are a party in this, and obviously live
there, vyou can help me understand where these
properties are located. It's not exactly clear.

They run -- they run up 2nd Street, and
then the rear yards abut the walking easement.

MS. SNOW: Yes, sir. My name is Mary Ann
Snow, and I 1live at -- and own -- 320 2nd Street,
S.E., which is the fifth house from the corner at
D Street, S.E., the corner of D Street, S.E. and 2nd
Street, S.E.

318, then, as you are facing my home, is
to the left. And then, 312 is further up 2nd Street,
S.E. 318 has a parking spot right behind the house
that is -- is directly parallel with the development
site, the construction site.

312 is -- has a -- yes, is immediately to
the left, then, of 318, I think two houses up, and has
access to the rear. There is a large -- there is an

alley that comes behind 2nd Street, S.E. that
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intersects from D and goes, then, through to C Street,
S.E.

CHAIRPERSON GRIFFIS: Okay. You lost me a
long time ago. So hopefully some of the other Board
members are still there. Where did you get that?
There it is. That's what I need.

Okay. 318 -- I'm looking at Exhibit 8,
which seems to show location and addresses, I think.

Am I correct that 312 2nd Street wouldn't
abut any of these properties?

MS. SNOW: I'm trying to get a visual
image.

CHAIRPERSON GRIFFIS: That's okay.

MS. SNOW: Because there 1is a carriage
house behind one of the properties that may --

CHATIRPERSON GRIFFIS: 320.

MS. SNOW: -- intersect between --

CHAIRPERSON GRIFFIS: Isn't it 3207

MS. SNOW: No, 320 is where I 1live. And
318, then, is next to us, and that area is open onto
the walkway. But then behind that there is --

CHAIRPERSON GRIFFIS: Do vyou have a
structure at the alley side of your property?

MS. SNOW: Are you talking about the small

walkway, the right-of-way behind --
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CHAIRPERSON GRIFFIS: Do vyou have a
structure? Do you have a building on your --

MS. SNOW: No, that would be two houses
up, I believe. Not at 318, but at --

CHATRPERSON GRIFFIS: Oh, right. You're
right. I see.

MS. SNOW: -- 316.

CHAIRPERSON GRIFFIS: 316 has the carriage
house.

MS. SNOW: And then, 312 -- all of those
properties at that end of 2nd Street have parking
areas, if not garages, behind them.

CHAIRPERSON GRIFFIS: Right.

MS. SNOW: And so they are within the
immediate vicinity of the development. They will be
sharing a common alleyway.

MR. AGUGLIA: I have a picture of the
site, 1f that will help.

CHAIRPERSON GRIFFIS: Ms. Rustad, vyou're
representing, obviously, the party that we've sat on
320 and 322, is that correct?

MS. RUSTAD: Yes.

CHAIRPERSON GRIFFIS: And you're raising
the issue of this walkway easement, is that correct?

MS. RUSTAD: That is correct.
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CHATIRPERSON GRIFFIS: Okay. What I'm
finding, Board members, is 312 doesn't abut this, and
I think it's just put in there because it's part of
the ownership. 318 abuts, but it seems to have
similar issue. I don't see anything wuniquely
affecting the character outside of what's exactly
affecting the 320 and 322, and so I'm inclined to not
grant party status at this point as the interests will
be represented.

For undue caution, two dguestions. Ms.
Rustad, have you been in contact with the trustee of
Carl O. Winberg?

MS. RUSTAD: If we can leave it open to
see if that -- if the trustee would like to join as
part of the party in opposition with our clients.

CHAIRPERSON GRIFFIS: Right. I think
that's the way I would direct the Board to look at
this at this time. And we don't need to leave
anything open. If they decide to join, then you just
let us know, let everyone else know that's
participating in this.

At this time, unless there's any
opposition to that, I would then not grant party
status. Any gquestions? Any opposition to moving in

that direction?
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Very well. That being established, thank
you very much for that.

We are moving on to, then, the next
motion.

MR. AGUGLIA: Yes, sir. Because I was
only recently retained, literally, I have been unable
to prepare for this hearing. Because our opposition
has filed a motion -- an appeal of the building permit
on February 24th, I would respectfully request that we
pick a good date to consolidate the two cases for
hearing -- hearing the -- our application for a

variance first, and then followed by their appeal of

the -- of the work permit or building permit.
CHAIRPERSON GRIFFIS: So vyou have two
motions. You have a motion to continue -- postpone

this, reschedule, and you have a motion to consolidate
on the same date is what you're saying?

MR. AGUGLIA: To consolidate on
February 24th, which is the date that they are
scheduled to have their appeal heard of our building
permit.

CHAIRPERSON GRIFFIS: So -- okay. I don't
want to confuse the issue here, just so -- for total
clarity, you're not asking to consolidate the appeal

in the variance. You're asking us to postpone to the
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same date.

MR. AGUGLIA: That's correct.

CHAIRPERSON GRIFFIS: And why were vyou
just retained? And why is that our responsibility or
burden? Actually, we set this off from this morning,
so you had three hours to prepare. It's Jjust a
variance.

So the question, in all seriousness, is
why are we disrupting our schedule because you just
came on board?

MR. AGUGLIA: Well, it's hard for me to
answer that. The clients had outside counsel who is
from Baltimore, not familiar with the zoning laws.
They approached me on Thursday. I met with them
Thursday, took pictures of the property. I was
officially retained with a letter in writing on
Monday, so I -- I'm respectfully requesting the
continuance.

And it seemg since you're going to have to
hear the appeal on the 24th, it seemed that it was
appropriate, it was a consolidation by economy of
scale of your time, and I didn't think it would be --
I thought that was appropriate, sir.

MS. RUSTAD: And if I may add that we have

filed a motion to consolidate the appeal on the
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application. And the witnesses in these cases are, by
and large, the same. We will, of course, have the
additional witnesses of DCRA, which I --

CHAIRPERSON GRIFFIS: Okay. I understand
all that, and that accommodates you guys fabulously.
That's not my concern.

MS. RUSTAD: Okay.

CHAIRPERSON GRIFFIS: My concern is to
make sure that we are able to efficiently do what
we're charged to do.

We have two -- two points in front of us
to gquickly dispense with right now, and it is -- it's
your position, sir, that you're not prepared to go
forward today.

MR. AGUGLIA: I am not, sir.

CHAIRPERSON GRIFFIS: Okay.

MS. RUSTAD: And if I can add something,
the ANC continued making a decision on these -- both
matters, actually, wuntil their February meeting.
Because of the complexity of the issues, they wanted
more time. Apparently, the applicant had informed
them of their need to retain knowledgeable counsel.

CHAIRPERSON GRIFFIS: That's great.

MS. RUSTAD: So --

CHATIRPERSON GRIFFIS: But in all
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directness, we also don't run our schedule based on
the ANC's accommodating schedule.

So we have before us at this point two
directions we can take. We can dismiss this outright.

We have an applicant that is not prepared to go
forward today. Or we can take up the motion for
postponement and move this to a date certain, and have
that announced today.

The announcement -- I would suggest, in my
own thinking, that it would go to the 24th. However,
I'm not scheduling the appeal and the variance on the
same afternoon. If we do this on the 24th, if that's
the way the Board goes and doesn't dismiss this
outright, if it moved to the 24th, the appeal will be
postponed indefinitely.

I don't -- and will not put the Board
through hearing a wvariance on that application and
then turning around and hearing an appeal on the
application. I would think that the appeal itself
would have to be restructured based on any outcome and
any other sort of findings that we had evidence in a
variance case. And I don't see how anyone could be
prepared to go right into an appeal.

And it should not be this Board's

responsibility to sift through what is appropriate and
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what isn't appropriate in an appeal hearing based on
what we just went through in terms of the wvariance.
So, at minimum, if the Board is feeling more kind than
I am, and continues this to the 24th, then we would --
I would think we'd schedule the appeal until after the
decision of the Board in the wvariance case.

MR. AGUGLIA: I have no objection to that,
sir.

MS. RUSTAD: We do object to that taking
place, Dbecause this appeal was filed first in time.
This applicant has, as our pleadings have shown or our
filings, that this applicant has had knowledge of the
problems and opportunity to file for an application.
They're still going full speed ahead with
construction, despite a stop work order. And it's a
matter that needs to be addressed sooner rather than
later.

CHAIRPERSON GRIFFIS: So what's your
position? What do you want to hear first?

MS. RUSTAD: We can stick with the appeal
on the 24th. It was our position that it makes sense
to consolidate the two, as we pointed out. The appeal
will not be mooted, regardless of the outcome.

VICE CHAIRPERSON MILLER: Can you describe

how this consolidation would look? I don't think
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there's been a case where there's been a variance
appeal.

MS. RUSTAD: It can be consolidated for
the purpose of the hearing, with separate orders.
It's still the same witnesses. This would prevent the
need to recall the same witnesses, give the same
testimony, before the Board.

CHAIRPERSON GRIFFIS: Let me be -- let me
understand what Ms. Miller's dguestion is. Are you
asking how you consolidate the appeal and the variance
together?

VICE CHAIRPERSON MILLER: That's what her
proposal is, and I'm asking --

CHAIRPERSON GRIFFIS: That's not your
proposal, is it?

MS. RUSTAD: Yes, to hear them on the same
day.

CHAIRPERSON GRIFFIS: Yes. Let's be --

MS. RUSTAD: But they're --

CHAIRPERSON GRIFFIS: -- absolutely --
please, 1let's dispense with consolidating, Dbecause
every time you say that to the Board they are saying
we're creating this hybrid of wvariance and appeal in
one application. I thought I dispensed with that.

MS. RUSTAD: Okay.
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CHATRPERSON GRIFFIS: We're not doing
that.

MS. RUSTAD: Okay.

CHAIRPERSON GRIFFIS: What you would like
to do is hear both cases on the same day.

MS. RUSTAD: Yes.

CHAIRPERSON GRIFFIS: Because there is an
economy for having everyone here and spending 15 hours
with us, and, you know, we enjoy that. But -- okay.

VICE CHAIRPERSON MILLER: Okay. So what
you mean is, 1if there's a witness in the wvariance
case, you're not going to be asking the witness at
that time an appeal question during the variance
proceeding.

MS. RUSTAD: We would have to work those
details out.

VICE CHAIRPERSON MILLER: All right. Let
me pose one other question. If we go forward with the
variance case and the appeal is not taken off the
calendar vyet, it's for after the variance, depending
on how long that takes, would your position be that
the appeal would not take that long because vyou
already would have elicited so much testimony in the
variance case that you wouldn't have to hear again the

appeal?
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MS. RUSTAD: If the record was adopted,
but we would still need to establish the record with
the testimony in the appeal case.

CHAIRPERSON GRIFFIS: Mr. Parsons?

COMMISSIONER PARSONS: I just want to make
sure these were -- I was okay until you said what you

just said about we might want to ask appeal-related

questions during the wvariance case. You didn't mean
that, did you? I mean, these have to be held
sequentially. You've got to have the variance first,
and then the appeal. You can't be -- I don't want to
use the C word -- consolidated.

(Laughter.)

It's the S word. They've got to be held
sequentially. Isn't that what you mean?

MS. RUSTAD: Just trying to think of a way
to prevent presenting the same testimony twice to the
Board. If it ends up we need to present overlapping
testimony twice, then --

CHAIRPERSON GRIFFIS: Absolutely. I think
that's what we're anticipating. Yes.

MR. ZAIDAIN: Mr. Chair?

CHAIRPERSON GRIFFIS: Yes. Mr. Zaidain?

MR. ZAIDAIN: Is Mr. Parsons finished? I

don't mean to interrupt him.
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COMMISSIONER PARSONS: No, I'm sorry.

MR. ZAIDAIN: I firmly support keeping
these separate. I mean, even in the appellants -- if
I can call them that since we're not in an appeal
right now -- but even in their submittal they identify
issues that are not vrelated specifically to the
variance. So, you know, I think they can be separated
out. There may be overlapping testimony; that's fine.

A lot of the issues that have been raised
are -- there are zoning issues, obviously, but also a
lot of the issues that are raised deal with the
behavior of DCRA. And it seems to me i1f we can keep
them focused, which I hope we will, and that they will
be focused, we can do these separately, and it will
work out better in the long run.

In terms of what we do today, I -- I don't
see how we can proceed today and deal with this very

complex case when we have no ANC report, we have no

Office of Planning report, we have -- we have an
applicant who is not prepared -- granted, their
reasons may |be, you know, commendable or non-
commendable.

I think the reality is I don't see how
this Board can go through this very complex case and

be able to deal with these issues without having those
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people prepared to give us the information we need.

CHAIRPERSON GRIFFIS: So do you support,
then, postponing this? Or do you support --

MR. ZAIDAIN: I do. I --

CHATRPERSON GRIFFIS: -- dismissing it
outright?

MR. ZAIDAIN: I don't support dismissing
it outright.

CHAIRPERSON GRIFFIS: Okay.

MR. ZAIDAIN: Because I don't think it's
entirely the applicant's --

CHAIRPERSON GRIFFIS: Good. Let's address
that single issue.

MR. ZAIDAIN: -- burden that hasn't been
addressed.

CHATRPERSON GRIFFIS: Can I hear from
others that support continuing this to a date certain?
Any opposition to that? No Board member is opposed
to granting the motion for postponement. Is that
correct?

VICE CHATRPERSON MILLER: Correct.

CHAIRPERSON GRIFFIS: That being said,
then we do have a consensus, and this variance will be
postponed. I say we set this on the 24th of February.

COMMISSIONER PARSONS: Just to 1let vyou

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

167

know, I will be out of the city then. But I don't
think my participation is critical in this.

CHAIRPERSON GRIFFIS: It's always
critical. However, we may be able to accommodate.

(Laughter.)

COMMISSTIONER PARSONS: Thank you.

CHAIRPERSON GRIFFIS: Certainly. Now,
what I'm going to -- what I'm prepared to do is we can
hold the schedule. As we're all the same party, using
that very loosely, no capital P, I would anticipate
that we get through very 1limited amounts of the
appeal, but we can keep it on the same date.

The variance will take up the amount of
time it needs to take up in the afternoon. If we can
get through the entire appeal in that same afternoon,
so be it. But we can keep it on that schedule, and
that way we will announce any sort of continuances on
the appeal. Everyone will be in the same room. That
will facilitate it.

And I think we should be absolutely clear
by the time you get here that the Board is looking at
these as i1f they were individual applications. You'wve
had to sit through numerous hours this morning, and
you can see that we can clearly differentiate. We

have always an amazing amount of information and
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application.

And once we put the variance application
down, we'll pick up an appeal application and that is
what we will focus on. So each is going to have to be
established on their own.

I would -- my only hesitation in setting
the appeal -- keeping it on the 24th -- is the fact
that I can't imagine how the appeal, no matter who the
participants are in the presentation of their case,
would not be impacted on what has happened previously,
but may not be definitively in the variance case. But
we're going to have to be flexible with that.

Okay. So --

MR. ZAIDAIN: So, Mr. Chair, to make sure
I'm clear, we're doing them all on the 24th in the
afternoon?

CHAIRPERSON GRIFFIS: We're going to do
the wvariance on the 24th, and then I would anticipate

that we may set some of the preliminary matters in the

appeal.

MR. ZAIDAIN: Right.

CHAIRPERSON GRIFFIS: And then set that
for --

MR. ZAIDAIN: Well, yes, I know there's a
timeliness issue that was raised. So we may not even
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get to --

CHAIRPERSON GRIFFIS: Exactly. I think
that we may even have -- even continued motions as we
get to that date.

MR. ZAIDAIN: Okay.

MS. RUSTAD: And we -- for the record, in
the appeal we will -- we have been doing ongoing
investigation, and we will Dbe supplementing. And

where necessary, 1f we need to withdraw some of the
items appealed, we will do so before the 24th.

CHAIRPERSON GRIFFIS: Good. Let's do that
a week before the 24th.

MS. RUSTAD: At least.

CHAIRPERSON GRIFFIS: Good. Okay. And we
all know who we have to serve if anything comes into
the record now.

MS. RUSTAD: Yes.

CHATRPERSON GRIFFIS: So that's all been
established. Okay. For the variance, that is.

Any other questions -- procedural?
Anything else? Everybody is clear?

MR. AGUGLIA: I just want to know who from
the Office of Planning is working on the case.

MR. LAWSON: Mr. Chair, that would be me.

My mname 1s Joel Lawson with the D.C. Office of
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Planning, and I will be working on this case.

CHAIRPERSON GRIFFIS: Excellent. If you
wouldn't mind just providing a card to everybody to --
if they don't have it, for contacts and all that, so
we can get that done.

Good. Any other questions?
Clarifications?

MS. RUSTAD: No.

CHATRPERSON GRIFFIS: Excellent. Thank
you all very much. Appreciate your patience.

Ms. Bailey, any other matters of interest
for the Board this morning?

MS. BAILEY: No, sir.

CHAIRPERSON GRIFFIS: Good. Then, let me
conclude the morning session of the 27th of January
2004.

I would 1like to ask the Board if we
wouldn't want to Jjust continue briefly into the
afternoon session and call it and open it at this
time. And then, we can take a break as needed and as
required.

CHAIRPERSON GRIFFIS: So with that, let me
call to order and wish everyone a very good afternoon.

This is the 27th of January public hearing

of the Board of Zoning Adjustment of the District of
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Columbia.

I am Geoff Griffis, Chairperson. Joining
me today is Vice Chair, Ms. Miller; our other esteemed
member, Mr. Etherly. And representing the National
Capital Planning Commission is Mr. Zaidain.
Representing the Zoning Commission with wus this
afternoon is Mr. Parsons.

Copies of today's agenda, of course, are
available to you.

There is one very important and specific
piece. Of course, all public hearings before the
Board of Zoning Adjustment are recorded. That 1is,
recorded for a great purpose. One is to establish the
official record, and that is done by the recorder, who
sits to my right.

The second is fairly new, but we are being
broadcast live on the Office of Zoning's website. So
everyone should be aware of that.

Attendant to those, we ask that people
refrain from making any disruptive noises or actions
in the hearing room. We also ask that everyone turn
off cell phones and beepers, so we don't have any
disruption of the proceedings.

Additionally, we ask when coming forward

to speak to the Board you'd have two witness cards
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filled out. Witness cards are available at the table
where you entered in the hearing room; also, in front
of us at the testimony table. Those two cards go to
the recorder, who sits to my right.

We also ask that when speaking to the
Board, of course, you'll need to state your name and
your address for the record the first time. Also,
need to speak directly into the microphone. The
microphone should be on.

We ask that after concluding speaking that
you turn your microphone off, so we don't have
feedback that might impact the recording and the rest
of us hearing what is being said.

The order of procedure for this
afternoon's appeal as set will be: the statement and
witnesses of the appellant, the government's case --
that being the Zoning Administrator; the case of the
owner/lessee if that is established; and the ANC would
be fourth. Intervenors, as they are established in
each case in the appeals, would then be fifth; and
then we have, sixth, closing and rebuttal -- rather,
rebuttal and closing statements by the appellant.

Of course, the appellant is the only one
afforded that last rebuttal and closing statements.

Others presenting their cases should present that
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within their time and allotted slot.

An important aspect of our regulations in
conducting of public hearings -- I'd love to read you
the entire regulations that go through this, but let
me Jjust highlight to 3117.4 and 3117.5. That lays
out, in fact, the time allowed each participant in a

case or appeal.

Our regulations -- let me step aside from
reading directly the regulations, tell vyou my
interpretation. I am instructed to give fair and

balanced time to each party or participants in each
case. And we will do that in this case. We will
establish a time for everybody, and they will be
equitable and just, of course.

Witnesses -- or, rather, individuals that
testify, not necessarily attendant to an appeal, but
individuals are afforded three minutes. Of course,
the time restraints that we will establish as per our
regulations do not include any Board guestions or
cross examination or anything of that nature. It is
the pure running of the clock at the presentation of
each case.

The ANC, of course, within which the
property is located is not restricted by time.

The record will be closed at the
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conclusion of each public hearing on a case except for
any material that we specifically request, and we are
very specific on what is to be submitted and when it
is to be submitted into the Office of Zoning. After
that information is received, of course, no other
information would be received and the record would
then be finally closed.

The Sunshine Act requires that this Board
conduct all its processes in the open and before the
public. This Board may, however, attendant to the
regulations and procedures and the Sunshine Act, enter
executive session during or after the presentation of
a case. And that would be for the purposes of
reviewing the record or, in fact, deliberating on a
case.

The decision of this Board in contested
cases must be Dbased exclusively on the record.
Therefore, I ask that everyone present that wants to
put something into the record make sure that it's
either stated orally or it is submitted in writing.

I also ask, however, people that are here
today not engage Board members in any type of
conversation, so that we do not 1look 1like we're
receiving information outside of the public record

that is being created before us today.
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Of course, we always have great intention
of ending our afternoon sessions by 6:00, so we'll gee
where we get to today.

At this time, I think it is appropriate to
wish a very good afternoon to Mr. Moy and Ms. Bailey,
representing the Office of Zoning, and also to take up
any preliminary matters before the Board.

Preliminary matters are those which relate
to whether a case will or should be heard today, such
as requests for postponement, withdrawal, or whether
proper and adequate notice has been provided for each
case on our schedule.

Ms. Bailey, are you aware of any
preliminary matters for the Board at this time?

MS. BAILEY: Mr. Chairman, there is one
case scheduled for this afternoon, and that's the
appeal of Henry P. Sailer, Number 17054. The
appellants in that case are requesting a postponement
of the hearing this afternoon, sir.

CHATIRPERSON GRIFFIS: Okay. That's all
you're aware of, then? Why don't we -- why don't we
open the afternoon session, then, and call that case,
and take up the preliminary matters within it.

MS. BATLEY: Appeal Number 17054,

Henry P. Sailer, and others, pursuant to 11 DCMR 3100
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and 3101, from the administrative decision of the
Zoning Administrator 1in the issuance of Building
Permit Number B448548, to Brian Logan dated
January 29, 2003, for the construction of a new
single-family detached dwelling.

Appellant alleges that the Zoning
Administrator erred by issuing the building permit
without applying the applicable provisions -- that
Subsection 1567, Lot Occupancy and Ground Coverage
Restrictions, Subsection 1568, Tree Removal
Restrictions, etc. -- of the Chain Bridge
Road/University Terrace Overlay.

The CBUT/R-1-A zoned property is located
at 3101 Chain Bridge Road, N.W., Square 1427, Lot 870.

All those persons wishing to testify this
afternoon, would you please stand? Please raise your
right hand. Do you solemnly swear or affirm that the
testimony you will be giving this afternoon will be
the truth, the whole truth, and nothing but the truth?

ALL: I do.

MS. BAILEY: Mr. Logan, were you going to
testify this afternoon, sir? Mr. Logan, were you
going to testify this afternoon?

MR. LOGAN: No.

MS. BAILEY: Okay. Thank you.
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CHAIRPERSON GRIFFIS: All set, then?

MS. BAILEY: Yes, sir.

CHAIRPERSON GRIFFIS: Good. Preliminary
matters?

MR. CHEW: Good afternoon. May it please
the Board, my name is Ben Chew. I am counsel for
appellant Henry P. Sailer, et al. I am from the law

firm of Patton Boggs, LLP, 2550 M Street, N.W.,
Washington, D.C. 20037. Phone number (202) 457-6015.

And appellants are here this afternoon
respectfully to move for a short continuance of the
hearing on this matter for three reasons, which were
set forth in a letter to the Board yesterday, although
our request was first made to the intervenor on
Friday.

The reasons are three-fold. As the Board
is aware, the intervenors submitted a detailed
opposition to the appeal only on Friday, January 22,
which raises new issues of law and fact. And without
belaboring the details, I will just cite one example.

There 1s a letter, which 1s attached to
the opposition, the intervenors' statement in
opposition, as Exhibit B -- a letter which purports to
be from the intervenors' arborist dated January 22,

2004, which raises new issues of fact which we
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respectfully submit appellants should have an
opportunity -- and the Board would benefit from an
opportunity -- of having our arborist, Mr. Millhouse,
respond to.

We have not had, for example, an
opportunity even to prepare Mr. Millhouse, who is
appellants' expert who was to appear today --

CHAIRPERSON GRIFFIS: Okay. I understand
the point.

MR. CHEW: -- for his testimony. Because
of the snow, he is not even physically able to be here
this afternoon, because he is stuck out at his home in
Haymarket, Virginia.

So it's for that reason, the need to
respond substantively to this late-filed opposition,
also as a matter of fact, we have only one of our two
witnesses here today -- Dr. Wolf, with whom the Board
is familiar and who has appeared Dbefore the Board
before, was able to be here because he lives on Chain
Bridge Road. But again, our expert witness, Mr.
Millhouse, physically was not able to get in from
Haymarket, and we have had no opportunity --

CHAIRPERSON GRIFFIS: Okay. What I'd like
to do is let's just state everything that we need to

deal with rather than argue them at this point. And
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we have seen this, and it's fairly clear what the
issue is.

So we have one -- essentially, vyou're
asking just to continue or postpone, due to the fact
that your witnesses couldn't be here today. Okay.

MR. CHEW: That's correct.

CHAIRPERSON GRIFFIS: Do vyou have new
issues?

MR. EPTING: Do I have -- John Epting from
Shaw Pittman. Do I have new issues?

CHAIRPERSON GRIFFIS: Do you have
additional preliminary matters for the Board?

MR. EPTING: No, sir. I just wanted to
respond whenever you want me to.

CHAIRPERSON GRIFFIS: Okay. Is -- do we
have the appellee here, DCRA? Their representative?

MR. EPTING: I got a phone call from
Laurie Gilbert of the Corporation -- of the D.C. --
DCRA's counsel saying that she was sick and would not
be here. And they couldn't find anybody else to come.

CHATRPERSON GRIFFIS: Did they put a call
in to the Office of Zoning?

MR. MOY: Yes, sir, Mr. Chairman. We
have, as a matter of fact, the e-mail I believe this

morning that -- that confirms the fact that they could
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not be here this morning.

CHAIRPERSON GRIFFIS: Ms. Gilbert, who had
appeared on this before us, is out sick.

Any other preliminary matters we should
know of? Looks like we've got two strong motions for
postponement on this.

Let me say I think the biggest one, in my
mind, is not to -- is to entertain discussion on the
motion of postponement based on the fact that DCRA,
which is the appellee in this case, is not able to be
present.

Mr. Epting, comments?

MR. EPTING: Well, I'm prepared -- I had
not relied on DCRA, either at the hearing in October
or I wasn't prepared to rely on them today. I think
we can carry the water, with no disrespect for them. I
have my zoning witness here. We think the issues are
limited. And I think DCRA helped somewhat at the last
hearing, but I don't see them as necessary for today.

CHAIRPERSON GRIFFIS: Helping is one
thing, and having everyone that's required to be
participating here is a different thing. Wouldn't you
agree?

MR. EPTING: I would. But there's no way

for me to -- I have tried to, in various different
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appeals, to get DCRA to be here, which you're aware
of. And I have no control over them. And I feel

there 1is prejudice to me, just because they can't

come.

And I -- I did file a response, which I
hope you have. If not, I brought additional copies.
We've known about this hearing since October 21st. So

it's not like it's a surprise to anybody.
In terms of filing a statement, it's

appellants who are obligated to file a statement 14

days in advance. They did not do so. I assumed
without them filing it -- and before I heard from Mr.
Chew that there was an attorney involved -- that they

weren't going to file anything.

So basically, that helped the Board.
Instead of filing a statement today, which certainly
he couldn't have objected to, I filed early. And I
don't see how that gives any -- anybody leverage to
postpone. I did it because of another appeal. I
thought it was better to go ahead and get the stuff
out and let you see it. So I don't think I should be
penalized for that.

So having not --

CHAIRPERSON GRIFFIS: Thank you.

MR. EPTING: -- having not filed their
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required statement, I mean, I think it is basically at
this point -- we've been waiting for this hearing for
four months, and we're ready to go.

CHAIRPERSON GRIFFIS: Okay.

MR. CHEW: May I be heard briefly?

CHAIRPERSON GRIFFIS: Yes.

MR. CHEW: Thank vyou. First, let me
respectfully correct a misstatement both in Mr.
Epting's letter and vrepeated here orally, which is
that appellants did not file a prehearing statement.
In fact, appellants did file a prehearing statement
before the last hearing.

CHAIRPERSON GRIFFIS: Okay.

MR. CHEW: And it was their position that
that was sufficient for them. In fact, they even
amended --

CHAIRPERSON GRIFFIS: Right.

MR. CHEW: -- they filed a supplemental
hearing statement. So to hear that --

CHAIRPERSON GRIFFIS: And that's fine, and
that's -- that's not needed to argue at this point.

MR. CHEW: But we have -- we have a
situation, with all due respect, where neither party
is effectively present. The DCRA is not present. Mr.

-- Dr. Wolf is present. But our star witness, our
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expert, cannot be present, not because he's dilatory
or lazy or had something better to do, but he's
physically stuck out in Haymarket.

We couldn't prepare him. He was going to

come in to testify anyway today without preparation.

He physically can't make it. We see no prejudice
whatsoever, not to attorneys. Prejudice to attorneys,
with all due respect, 1is irrelevant. We see no
prejudice to the client -- in this case, appellee --

Your Honor, with respect to a 30-day or 60-day

continuance. The issues will be the same then.

And we do -- 1f the Board has had an
opportunity to review this Dbrief, it raises new
issues. It attaches exhibits that were created on

January 22nd --

CHAIRPERSON GRIFFIS: Right. But I don't
-- I don't follow, and I'm, frankly, not persuaded by
your argument in terms of the fact that, as Mr. Epting
has stated, he could have just presented this today.
There would have been nothing precluding him. I mean,
this is the case presentation.

And quite frankly, we often ask, if not
implore, people to get everything in as much time -- I
mean, it would still be your responsibility to present

a persuasive case. And it would still Dbe your
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responsibility to hear any of the evidence that
happened today and cross examine and address it.
MR. CHEW: That's certainly correct, but

we would have our arborist, who would be in a

position --

CHAIRPERSON GRIFFIS: Oh, I understand
that point. I understand that people aren't here.
But I -- I don't want to -- I don't want to belabor

too much of the point of how we would continue because
we have submissions before the hearing date. Boy,
that would be a wrong direction. All this training
we've done of all these attorneys would just go out
the window.

MR. EPTING: Could I also address the
arborist? Because I was actually going to object to
any arborist testimony, if we got there at the
hearing, because the arborist report, in my mind, goes
to the trees which were all taken down February 8 --

CHAIRPERSON GRIFFIS: Right.

MR. EPTING: -- 2003, which I think if we
agree on anything, October and November --

CHAIRPERSON GRIFFIS: Right.

MR. EPTING: -- everybody had notice of
that date.

CHAIRPERSON GRIFFIS: Okay.
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MR. EPTING: So I don't see how an
arborist could be relevant to this discussion. I also
don't see how it can be relevant under 1568.2, which
is the section in the zoning regulations where the
Zoning Administrator is allowed to accept -- as long
as it's a certified arborist -- that a tree 1is
unhealthy. There is no --

CHAIRPERSON GRIFFIS: Okay.

MR. EPTING: -- as far as I can tell --

CHAIRPERSON GRIFFIS: Let's not argue the
detail.

I'm not -- I am more moved -- and I'll
hear from other Board members -- I am more moved that
DCRA can't be here. I mean, that's really where I am.

MR. EPTING: But we --

CHAIRPERSON GRIFFIS: I understand vyour
point.

COMMISSIONER PARSONS: I agree.

CHAIRPERSON GRIFFIS: Okay. I think I am

fairly clear, and what I would like to propose to the

Board is that we do grant -- and, in fact, we have a
written submission. It just passed by me, so it's now
official.

Well, we have something in the record that

requests a continuance from DCRA, and I think that's
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what we need to pick up. 2And I -- I see this setting
it up for great difficulty if we proceed without them
this afternoon.

So what I would like to do is set this for
the first case in the morning on February 3rd. That's

next Tuesday.

MS. BAILEY: Mr. Chairman, in the
afternoon.

CHAIRPERSON GRIFFIS: No, in the morning.

MS. BAILEY: Morning?

CHAIRPERSON GRIFFIS: And this i1is what
we're going to do. First of all, let me see if

everyone 1is available then, not that I'm sure I'll
care too much about it, but -- you're checking the
availability of your people?

MR. EPTING: I'm available.

CHAIRPERSON GRIFFIS: The 3rd is okay?

MR. EPTING: Sure.

CHAIRPERSON GRIFFIS: The 3rd is okay?

MR. CHEW: Yes, Your Honor.

CHAIRPERSON GRIFFIS: Okay.

MR. EPTING: I don't know how that makes
DCRA come, though, so --

CHAIRPERSON GRIFFIS: Look, 1f they don't

show up the 3rd, we're going.
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MR. EPTING: Okay.

CHAIRPERSON GRIFFIS: I mean, by -- you
know, in all reality, we have somebody that was here,
was represented, and did obviously prepare, and is out
sick. And so, vyou know, we can't accommodate the
entire schedule, but when it's the government's case I
think it's fair and appropriate to do.

This is what we will do. As all of you
are I'm sure aware, the first meeting of the month --
that i1s, February 3rd -- 1is our decision-making
meeting. We call our public meeting at 9:30. We have
close to 11 cases to decide on the 3rd of February.

What I have done to accommodate our
schedule is to put you first in the morning. We will
then postpone our own public meeting and take that up
in the afternoon, I would imagine, or late morning
after we finish this appeal. And then we will go to
our afternoon session.

So with that being said, I have obviously
reviewed this entire record again and read the new
submissions, as have all of the Board members. I have
had 1limited conversations with the Board members,
getting an assessment of how long they think this
should take.

I'm not anticipating that this appeal is
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going to take long at all. In fact, when we get --
call it on the 3rd, I am anticipating allowing 30
minutes for the presentation of cases. That means
that everyone would have 30 minutes, except for the
ANC. Obviously, that doesn't include questions and
cross examination. So I would think that we would
dispense fairly quickly with this.

I think this is very straightforward. The
issues have been reviewed by the Board, obviously
decided on some, and I think they are clear and can be
addressed very clearly. And then we can take it under
our advisement and go to deliberation.

Questions, then?

MR. CHEW: Yes. Just by way of
clarification, we very much appreciate it. Is that 30
minutes per side, or 30 minutes in its entirety?

CHATIRPERSON GRIFFIS: Oh. Thirty -- let
me see if I understand you. The appellants would be
afforded 30 minutes for the presentation of their
case.

MR. CHEW: Which would include both
argument and witness testimony?

CHAIRPERSON GRIFFIS: That's correct.

MR. CHEW: Thank you very much.

MR. CHEW: Yes.
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Okay. Any other questions, then? Board,
clarifications? Any clarifications, people present?
Everyone here know what's happening?

Very well. Thank you very much. I
appreciate your patience this afternoon.

MR. EPTING: Thank you.

MR. CHEW: Thank you.

CHAIRPERSON GRIFFIS: Ms. Bailey, anything
else, then, for us this afternoon?

MS. BAILEY: No, sir.

CHAIRPERSON GRIFFIS: Can we call an
applicant that's out there and just get them in to
present?

I'm sorry, sir. If I could interrupt you,
sir. I -- I can't have you out with the Board, and I
can't have you speak to the Board members.

Right. We're calling on the 3rd; I think
I indicated 9:30 -- 9:30 would be when we'd call the
case in the morning.

Ms. Bailey, then, nothing further?

MS. BAILEY: No, sir.

CHAIRPERSON GRIFFIS: Very well, then.
Thank you very much. Then, that would conclude our
afternoon session of 27 January.

(Whereupon, at 1:37 p.m., the proceedings
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in the foregoing matter were adjourned.)
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